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NUCLEAR WEAPONS AND THE
RIGHT TO SURVIVAL, PEACE
AND DEVELOPMENT
Nuclear Weapons and the Right to Survival,
Peace and Development: an Introduction
VED P. NANDA*
I.
The post-cold-war era offers an opportune time to discuss legal as-
pects of nuclear weapons in the context of human rights, especially the
right to survival, peace and development. There is, however, one major
hurdle: the end of cold war is likely to be perceived by many as bringing
to a close the chapter on the threat of nuclear weapons to mankind. Con-
sequently, other challenges facing humanity, such as degradation of the
environment, over-population, international economic problems, and re-
gional and intrastate ethnic conflicts are likely to take center stage for
world attention.
All these challenges and several others that the world community
faces are immensely important and of immediate concern. The fact re-
mains, however, that this is not the time for complacency on the issue of
nuclear weapons. The threat of nuclear extinction is still very real. To
illustrate, notwithstanding the ongoing negotiations between the super-
powers for reduction of strategic weapons and the prospect of further
conventions to bring about a reduction of nuclear arms, there still exist
about 50,000 deadly nuclear devices, each one of which can inflict
thousands of casualties and devastating destruction. What is equally im-
portant is that there seems to be no end in sight. The world keeps spend-
ing over $100 million an hour and more than $2.5 billion a day on arma-
ment. The only logical conclusion one can draw is that we cannot afford
to take lightly the threat of nuclear war.
* Thompson G. Marsh Professor of Law, Director International Legal Studies Program,
University of Denver College of Law.
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I.
Among various professional groups engaged in a serious discussion of
nuclear weapons, the International Association of Lawyers Against Nu-
clear Arms (IALANA), a group of lawyers with affiliate national associa-
tions in many countries, met in September, 1989, at the Hague in the
Netherlands to discuss legal aspects of nuclear arms. Over 200 lawyers
attended this first world congress. In plenary sessions and working groups
they discussed the right to survival, the right to peace, the right to devel-
opment, the hierarchy of treaties, nuclear arms and ecology, common se-
curity, and neutrality and nuclear-free zones. Over two dozen speakers
from several continents addressed the congress. These included the three
co-presidents of IALANA, Stig Gustaffson from Sweden, Alexander
Sukharev from the Soviet Union and Peter Weiss from the United States;
IALANA Secretary P. van den Biesen from the Netherlands; and the two
co-chairs of IALANA's academic council, Richard Falk from the United
States and Rein Mtillerson from the Soviet Union.
The central theme of the congress was the relation between nuclear
arms and international law, and the thrust was to explore means for
strengthening international law and the international legal order. In their
deliberations over a period of three days, participants identified critical
issues, discussed the prevailing trends, and explored political and legal
policy options which would contribute to the maintenance of interna-
tional peace and security. In his closing remarks, Peter Weiss urged the
delegates to remind themselves of both the "efficiency and limitations of
the law" and to "spread the gospel of illegality to those who share our
goal of a nuclear-weapons free world, but are seeking to achieve it
through other means."1 He identified IALANA's immediate task to ex-
pose the "myth of nuclear deterrence, on military, economic and environ-
mental grounds, for so long as people believe in the paradox of nuclear
weapons as peacekeepers, so long would the world continue to live in the
shadow of nuclear destruction."2
On September 24, 1989, the IALANA General Assembly adopted the
Hague Declarations which affirmed that "the use or threat of use of nu-
clear weapons is a war crime and a crime against humanity, as well as a
gross violation of other norms of international customary and treaty law,"
and envisioned "as an urgent task the total outlawing of nuclear weapons,
including their research, manufacture and possession."4 Stressing the pri-
macy of international law, it invited "lawyers throughout the world to
sensitize 'the public conscience' to the incompatibility of nuclear weapons
with international law and to utilize their respective legal processes to
1. See IALANA, NUCLEAR ARMS AND THE LAW 21 (1990).
2. Id.
3. See id. at 23.
4. Id.
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build up a body of law dealing with various aspects of the problem,"5 and
appealed to the U.N. members "to take immediate steps towards ob-
taining a resolution by the United Nations Assembly under article 96 of
the United Nations Charter, requesting the International Court of Justice
to render an advisory opinion on the illegality of the use of nuclear
weapons."6
In other operative parts of the Hague Declaration, IALANA decided
to reexamine "the myth of nuclear deterrence as keeper of the peace,"
and supported the "movement toward the establishment of nuclear-free
zones and the right of the people at all levels, municipal, national and
regional, to establish such zones."7 Furthermore, expressing its belief that
"disarmament negotiations must not only deal with existing weapons, but
must focus on stopping the development and introduction of new arms
technologies relating to all weapons of mass destruction,"' and consider-
ing that, "quite apart from the legal, moral, strategic and political aspects
of nuclear weapons, the harmful consequences of their production are in-
compatible with the people's right to health and to a clean environment,"
it requested "nuclear weapons states to adhere to the Nuclear Non-
proliferation Treaty."9
The General Assembly also adopted IALANA's policy plan, outlining
its main tasks for the next two-year period. 0 These include: disseminat-
ing the message of illegality to policy makers, academicians and public
opinion shapers; stimulating a debate on all aspects - legal, political, ec-
onomic, strategic - of the doctrine of deterrence; making the connection
between the illegality of nuclear weapons and the environmental hazards
of their production; and reminding people that "despite INF, despite
glasnost and perestroika, despite a gentler and kinder - or at least a less
combative - administration in Washington, the danger of a nuclear holo-
caust remains alive as long as nuclear weapons are in the arsenals of the
major, as well as an increasing number of minor powers.""
Delegates at the IALANA congress rejected the argument that since
international law does not explicitly prohibit nuclear weapons, therefore,
the use or the threat of nuclear weapons has met the test of validity.
This, however, is not an appropriate setting to discuss the question of the
legality of nuclear weapons.1" In the United States, the Lawyers' Commit-
5. Id. at 24.
6. Id.
7. Id.
8. Id.
9. Id.
10. See id.
11. Id. at 26.
12. On the debate, see generally LAWYERS AND THE NUCLEAR DEBATE (M. Cohen & M.
Gouin eds. 1988); Falk, Toward a Legal Regime for Nuclear Weapons, 28 McGILL L.J. 519
(1983); Falk, Meyerowitz & Sanderson, Nuclear Weapons and International Law, 20 INDIAN
J. INT'L L. 541 (1980); Green, Nuclear Weapons and the Law of Armed Conflict, 17 DEN. J.
INT'L L. POL'Y (1988); Meyerowitz, The Opinions of Legal Scholars on the Legal Status of
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tee on Nuclear Weapons, which is an affiliate of IALANA, has formulated
certain rules in its study, "Statement on the Illegality of Nuclear Weap-
ons."1 3 These include:
Rule 1. It is prohibited to use weapons or tactics that cause unneces-
sary or aggravated devastation or suffering.
Rule 2. It is prohibited to use weapons or tactics that cause indiscrim-
inate harm as between combatants and non-combatants, military and
civilian personnel.
Rule 3. It is prohibited to use weapons or tactics which violate the
neutral jurisdiction of non-participating states.
Rule 4. It is prohibited to use asphyxiating, poisonous or other gas,
and all analogous liquids, materials and devices, including bacteriolog-
ical methods of warfare.
Rule 5. It is prohibited to use weapons or tactics that cause wide-
spread, long-term and severe damage to the natural environment.
Rule 6. It is prohibited to effect reprisals that are disproportionate to
their antecedent provocation or to legitimate military objectives, or
disrespectful of persons, institutions or resources otherwise protected
by the laws of war. 4
It will suffice to say that notwithstanding these formulations, the su-
perpowers, as well as the other nuclear powers - U.K., China and France
- and several other countries which have either already joined the nu-
clear club or are very close to doing so, continue to conduct research on
nuclear technology. Nuclear states also continue to manufacture more
deadly and refined nuclear weapons, adding further devices to their ex-
isting nuclear arsenals.
III.
This symposium is a collection of seven papers, selected from over
two dozen presentations at the IALANA congress. In the lead essay, Pro-
fessor Christopher Weeramantry analyzes law and nuclear weapons in the
context of "the real world," and concludes that there exists sufficient
rules of international law pointing to the illegality of nuclear weapons. He
sets the stage for his insightful analysis by noting "a few of the varying
dimensions of reality that become pertinent to the problem." These in-
clude the political realities "in the midst of which we live;" physical reali-
Nuclear Weapons, 24 STAN. J. INT'L L. 111 (1988); Boyle, The Relevance of International
Law to the "Paradox" of Nuclear Deterrence, 80 Nw. U.L. REv. 1407 (1986); Weston, Nu-
clear Weapons Versus International Law: A Contextual Reassessment, 28 McGILL L.J. 542
(1983); Goldblat, Nuclear War Cannot Be Conducted with Obedience to the Rules of Inter-
national Law, 13 BULL. OF PEACE PROPOSALS 317 (1982).
13. LAWYERS' COMMITTEE ON NUCLEAR POLICY, STATEMENT ON THE ILLEGALITY OF Nu-
CLEAR WEAPONS (1989).
14. IALANA, NUCLEAR ARMS AND THE LAW 13-14 (1990).
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ties which condition our existence; economic realities, such as the diver-
sion of the world's resources into nuclear and other deadly arms; social
realities, "the driving forces of power, profit and prestige;" and the nu-
clear reality.
Professor Weeramantry cogently argues that we must not lose sight
of the real world of nuclear danger, despite some progress made in nu-
clear weapons treaties, and notwithstanding assertions that there should
be no transfer of nuclear weapons or assistance in weapons technology
between states and that the high seas are to be used only for peaceful
purposes. He, however, points to several "factors in the real world [which
would] operate to bring closer the prospect that the international commu-
nity will hold itself bound by international law in relation to nuclear
weapons." He includes among these hopeful aspects of political reality
the recent Soviet initiatives, erosion of the concept of sovereignty, the
decline of the superpowers, the confluence of global perils, universal pop-
ular movements, the growing authority of international law and an en-
hanced use of domestic legal systems.
In his concluding section, Professor Weeramantry demonstrates how
principles of conventional and customary international law can be in-
voked "to establish the illegality and indeed criminality of nuclear war."
He recommends that the International Court of Justice be asked to give
an advisory opinion on the illegality of nuclear war. He challenges the
world's legal profession "to rise to their responsibilities" and use legal
weapons in the next round of the battle against nuclear weapons.
Concurring with the critics of the states which justify the nuclear
arms race because of their reliance on the policy of nuclear deterrence,
Professor Mtillerson recommends that NGOs, especially lawyers, should
be actively engaged in working toward the elimination of nuclear arms.
He suggests that such efforts should be accompanied by a "radical re-
structuring of international relations." Toward this end, he focuses his
inquiry on the implementation of the individual's "right to life" which is
embodied in the International Covenant on Political and Civil Rights.
This right is predicated upon the survival of humanity. He notes a prom-
ising development: international treaties and conventions on nuclear
weapons and the environment show growth in this still embryonic area of
human rights.
Professor Millerson argues that the post-nuclear world should not be
based on the model of the pre-nuclear world which was not peaceful. He
contends that states should accept international mechanisms, including
effective preventive diplomacy and obligatory procedures, for peaceful
resolution of conflicts. He appropriately concludes that such an interna-
tional regime is in the interest of states, NGOs and individuals, and they
must all work toward the end of nuclear arms.
Mr. J. Dhanapala, Director, United Nations Institute for Disarma-
ment, discusses the role of treaties in achieving arms control. Instead of
studying the hierarchy of disarmament treaties, he prefers to discuss such
1990
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control agreements according to the obligations assumed by states. Thus,
such agreements could be conveniently categorized by reference to re-
strictions on nuclear weapons testing; strategic arms limitation; non-
proliferation of nuclear weapons; prohibition of non-nuclear weapons of
mass destruction; demilitarization, denuclearization and other restrained
measures in certain geographic areas; prevention of war; and humanita-
rian laws of war. Also, treaties could be classified into global, regional and
bilateral agreements. He, however, finds the most helpful distinction is to
divide agreements into nuclear and non-nuclear categories.
Among the treaties he discusses are the 1988 INF Treaty, the 1974
Threshold Test Ban Treaty, the 1963 Partial Test Ban Treaty, 'the 1968
Treaty on the Non-Proliferation of Nuclear Weapons, the 1971 Treaty on
the Prohibition of the Emplacement of Nuclear Weapons and Other
Weapons of Mass Destruction on the Sea-Bed and the Ocean Floor and in
the Subsoil thereof, the 1959 Antarctic Treaty, the 1967 Treaty of
Tlatelolco, the 1985 Treaty of Raotonga, the 1967 Outer Space Treaty,
several bilateral treaties, and several treaties in the non-nuclear category,
such as the 1925 Geneva Protocol, the 1972 Treaty on Biological Weap-
ons, the 1977 ENMOD Convention, and treaties on confidence-building
measures.
He concludes his comprehensive survey with the warning that despite
all these treaties and agreements "the arms race both nuclear and non-
nuclear continues and threatens to enter outer space as well." He recom-
mends a steady expansion of the body of treaties to achieve disarmament
and implementation of the existing agreements.
Next, Professor Theo Van Boven focuses his inquiry on human
rights. Noting the improved climate of U.S.-U.S.S.R. relations, he sug-
gests that several recent studies and statements adopted at international
conferences, such as the 1988 Maastricht-Utricht statement adopted on
the occasion of the 40th anniversary of the U.N. Declaration of Human
Rights, have demonstrated a new understanding of human rights, which
includes freedom from threats to humanity such as excessive armaments,
destruction of the environment, and economic and political injustices,
among others. This new atmosphere is the result of more willingness on
the part of states to cooperate through multilateral channels. Further,
there is a developing notion that obligations and entitlements of interna-
tional law pertain to peoples and individuals as well as to states.
Professor Van Boven challenges lawyers to play a key role in the de-
velopment of "the furtherance of international peace and human dig-
nity," by : (1) the creation of structures for international cooperation; (2)
elaboration of norms of behavior; and (3) monitoring compliance of those
norms. He notes that the rights to survival, to peace, and to development
are the three most important norms of international behavior and, if
taken seriously by states and individuals, are broad enough to encompass
the eradication of the above-mentioned dangers to humanity. Trans-
parency in democratic processes (which for example is counter to the
prevalent practice of military secrecy) is the most important means of
VOL. 19:1
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monitoring compliance with international norms. He concludes that as
lawyers and as responsible and concerned citizens "we cannot be indiffer-
ent to the question of liberties and democratic processes within our coun-
tries. We face here an essential human rights issue which is worth
defending."
In an insightful attempt to marshal the law of human rights against
nuclear destruction, Justice Bhagwati vividly describes the human trag-
edy of the arms race through illustrations involving children, schools and
illiteracy, medical assistance, food, water, disease and sanitation. He
stresses that the arms races poses a threat to the continuation of human-
ity and represents a violation of the internationally recognized rights to
life, peace and development. "The nuclear arms race," Bhagwati writes,
"negates these rights, or at least, creates serious obstacles in the promo-
tion of these rights."
Bhagwati begins by tracing the development of the right to life under
various United Nations instruments. In doing so, he asserts and offers
strong support for the proposition that the right to life is a "collective
'right," one justifiably owed by the international community to all
humans, not simply as individuals but as peoples and nations, and one
which the entire international community is bound to uphold. In a similar
fashion, Bhagwati next focuses on the right to peace, which he rightly
claims, "is also gravely threatened by nuclear weapons." The author ex-
plicitly recognizes this right's close interrelationship to other human
rights. "The main function of the right to peace," he says, "is the promo-
tion and protection of the right to life" through eliminating nuclear weap-
ons and improving the peace process. Bhagwati then calls attention to the
international right to development, pointing to the fact that "peace, both
nationally and internationally, is essential for development." He traces
the U.N. statements despairing the arms race as an absolute "waste of
resources" and a threat to every effort toward achieving democratic and
economic progress.
Bhagwati invokes the pertinent provisions of humanitarian law to
suggest that it is necessary "to evolve norms of international law for in-
suring the right to life under these conditions and this requires consolida-
tion of a provision declaring that the manufacture, possession and deploy-
ment of nuclear weapons is a crime against humanity and against peace
and is therefore illegal under international law." He concludes by wonder-
ing what the fate of our species will be if this step is not taken soon.
Next, in "Law, the Path to Justice: Justice, the Road to Peace," John
J. Gilligan deftly illuminates the exaggerated military calculations and
misdirected energies of the enduring arms race. Throughout his compel-
ling argument, Gilligan stresses the ludicrous irony of making and living
with nuclear weapons, and the historical proclivity of leaders and power-
ful nations to adopt illogic and casuistries such as "peace through
strength" in order to justify plunging the world toward what seems a
guaranteed demise. He states: "The fact is that in overwhelming numbers
the people of the United States and the people of Europe reject the no-
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tion that the prospect of Soviet tanks rolling westward, or the launching
of a preemptive Soviet nuclear strike, has anything to do with the reality
of the world today." Our leaders' constant struggle to identify, deter and
dominate declared and undeclared enemies, he writes, does not obscure
"the fundamental fact that these instruments of destruction are not
weapons . . .because we dare not use them." This is without doubt the
greatest irony of them all. In the words of Professor Gilligan: "This situa-
tion is referred to as the balance of terror, and declared to be a state of
peace. Cold war is not peace, it is war."
Gilligan then spells out emphatically that the real threats to our se-
curity and well-being are not war, but the ongoing starvation, disease and
ecological destruction we are causing our world to experience. These terri-
ble realities are only eclipsed by the madness of nuclear weapons and
also, as Gilligan points out, by "a similar myopia" among scholars and
others now concerned with the arms race, "which may have led us to ig-
nore other threats which represent an equally great menace to the sur-
vival and security of the human species."
"[D]ealing effectively with these problems, protecting the common
good of all humanity, and of generations unborn," notes Gilligan, "is go-
ing to require a new recognition of the role of law and legal process in the
affairs" of people. This task, concludes the author, is within the special
province of lawyers in American and elsewhere:
[Ilt is more widely recognized than you might believe that ultimate
success in this struggle for the future security and well being of hu-
manity will be rendered virtually impossible without your continued
dedication and zeal, and the commitment of your talents and energies
to the building of the kind of world we all want for all of our children,
and for generations yet to come.
Finally, in "Nuclear Weapons and the Ecology: Is International Law
Helpless to Address the Problem?," Ved Nanda and Jeffery Lowe call
attention to the threat posed to the earth's ecology, prosperity and future
by the continued production and deployment of nuclear weapons. They
argue that the processing of nuclear materials over the years and the re-
sulting build-up of nuclear wastes without a system of transboundary lia-
bility based on state responsibility threatens the safety and well-being of
innocent individuals and nations the world over. They point to the 1986
nuclear reactor explosion at Chernobyl in the Soviet Union as an apt il-
lustration of uncompensated harm. In that instance, nuclear waste
originating at the explosion site spread all over northern Europe and be-
yond, causing widespread damage in its wake. Yet, because it did not feel
legally compelled, the Soviet government neither offered nor paid any
material compensation to victims or countries affected.
The authors suggest that there are no quick fixes for filling this need
nor any easy answers to the questions it raises, for perceived national in-
terests pose formidable barriers to international cooperation, especially
the type of cooperation needed to address issues of liability for trans-
VOL. 19:1
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boundary harm. However, as with industrial and numerous other hazard-
ous pollutants threatening the international ecology today, they envisage
a special role for lawyers at the national and international levels to work
toward viable solutions. In the case of transboundary nuclear accidents,
one task consists of establishing a system of liability capable of ensuring
compensation to innocent victims across national boundaries. They
conclude:
Strict liability of states is arguably a part of general international law.
Although states have traditionally resisted the idea of strict liability,
present-day conditions have effected a change of attitude, and the
principle appears to be gaining support among governments. The time
is ripe for the international community to codify this emerging stan-
dard in the form of a multilateral convention.
IV.
Ever since the introduction of weapons based on nuclear technology
and capable of literally eradicating life as we know it, there has never
been a more propitious time than today, in light of the events of the past
year, to address the issue of the eradication of nuclear weapons. Eastern
Europe and the Soviet Union have embarked on a new course. It is a
course full of uncertainty and hesitations, and it may take years to com-
plete. But to the world's relief, the cold war, which was without doubt the
costliest war in history, is apparently over.
Finally closing the cover on the most obvious threats of the cold war,
however, does not end the unrelenting horror story. Unfortunately for all
concerned, the costs of the cold war and its effects still linger. The weap-
ons continue to be produced. Nuclear weapons and nuclear waste dumps
continue to litter the landscape of the United States, Europe, the Soviet
Union and elsewhere. Their presence is a vivid reminder that humanity
still faces an ongoing threat to peace and life. Moreover, a lack of under-
standing and willingness on the part of many world leaders to confront
the hazards posed by nuclear by-products and accidental releases of radi-
ation suggest that the end of the cold war must be accompanied by vigor-
ous efforts to curb nuclear weapons and harness nuclear technology. I
concur with IALANA that nuclear war is the ultimate negation of the rule
of law, and consequently, "lawyers have a special responsibility to prevent
nuclear war and to enforce, develop and strengthen the international legal
order."'
15. From the Preamble to IALANA's statute.
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The Law, Nuclear Weapons and the Real
World
CHRISTOPHER WEERAMANTRY*
The topic on which I am addressing you goes to the very heart of the
paradox which faces our generation. How is it that in this age when the
world of knowledge has at its service more power for 'good than ever
before in human history, the real world is closer to destroying itself and
its environment than it has ever been?
One would have thought that knowledge was the road to an improve-
ment of the human condition and that technology, which knowledge pro-
duced, was the prime tool for this purpose. The real world in which we
live presents the opposite picture - that knowledge is showing the road
to a slide towards destruction and that technology in the form of nuclear
weapons is the prime tool that knowledge has fashioned for this purpose.
Where does the law come into this paradoxical relationship between
the theory that knowledge is a bounteous provider and the reality that it
has become the ultimate destroyer?
Law is the great reconciler, harnessing, to the service of justice and
human welfare, power which might otherwise careen uncontrolled. It
polices the departures from such norms. It reaches all departments of
human life and no sector, however powerful, is above the law. Is nuclear
power so powerful that it is above the law? Is there no law that regulates
it, or if there is, are nuclear weapons too powerful for that law? If there is
no law that regulates them, is it because this dimension of power is so
awesome that the law in this instance recoils from its habitual role and
admits its incapacity?
This is the challenge with which the International Association of
Lawyers Against Nuclear Arms (IALANA) is confronted. It is for
IALANA to demonstrate that the law does exist in this awesome field,
that it is powerful enough to cope with nuclear weapons, and that there
are persbnnel, institutions, concepts and procedures adequate to the task.
We have throughout the ages been familiar with the maxim that no
person is above the law. Emperors and kings have been reminded from
time to time by lawyers, religious teachers and the sheer force of histori-
cal events that those who seek to override the law do so at their peril. For
our problem, the proposition must be restated in the form that no power
is above the law. It may be power so great as to be able to destroy our
planet. Yet the law is more powerful than that power, and if it is not
* Sir Hayden Stark Professor of International Law, Monarch University, Australia;
Former Justice of the Supreme Court of Sri Lanka.
DEN. J. INT'L L. & POL'Y
already, we must inquire why it is not and must make it so.
In the field of nuclear weapons more than in almost any other field,
there is a powerful collision between theory and reality, and that is per-
haps the reason why the organizers of this conference, in their wisdom,
have placed this particular topic on our agenda.
Where then is the law that in this real world dominated by material-
istic forces can surmount such power and tame it to the social purposes of
humanity?
Unperceived by most citizens, that law is found everywhere, both
within national legal systems and on the international plane. It is found
in the realm of substantive law and in the realm of procedure. Its concep-
tual roots can be traced in the most ancient legal philosophies and its
practical justifications in the most modern scientific researches.
The fault is not in the law but perhaps in ourselves that we are not
sufficiently conscious of its presence or, indeed, of its power. If one were
to pursue this question of fault even further, one would find the finger of
accusation pointing in a special way to those who are the custodians of
the law - lawyers and judges. They have perhaps immersed themselves
so deeply in the real world of profits and power as to lose sight of the
greater realities confronting our age. Indeed, the legality (or otherwise) of
nuclear weapons is perhaps the greatest legal question confronting our
age, and yet for a quarter century after the first use of nuclear weapons in
war there was a singular dearth of legal discussion of this all-important
question. There were notable exceptions such as Schwarzenberger's, The
Legality of Nuclear Weapons,' and Nagendra Singh's, Nuclear Weapons
and International Law, 2 but on the whole, there was a neglect of this
problem.
A central theme of this paper will be that the law is already there,
waiting to be acknowledged and to be applied. It is our task at this world
symposium to exhibit it to view so that both the legal fraternity and
others - scientists, politicians and ordinary citizens - can use it more
purposefully, annexing nuclear power to its domain in the same way as
great events of the past, such as the Magna Carta3 and the Declaration on
the Rights of Man,4 have annexed the domains of kings within the law's
empire.
My task of analyzing law and nuclear weapons in the context of the
real world requires me, preliminarily, to note in general terms a few of the
varying dimensions of reality that become pertinent to the problem. We
have realities at the level of the politician - the political realities, na-
tional and international, in the midst of which we live. We also have
1. G. SCHWARZENBERGER, THE LEGALITY OF NUCLEAR WEAPONS (1958).
2. N. SINGH, NUCLEAR WEAPONS AND INTERNATIONAL LAW (1959).
3. See generally A. PALLISTER, MAGNA CARTA: THE HERITAGE OF LIBERTY (1971).
4. See generally G. JELLINEK, THE DECLARATION OF THE RIGHTS OF MAN AND OF CITI-
ZENS: A CONTRIBUTION TO MODERN CONSTrTUTIONAL HISTORY (1979).
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physical realities which condition our very existence on this planet - of
which political realities sometimes lose sight. These are assuming dimen-
sions in our age which were never known before. Economic realities, such
as money spent on armaments which diverts wealth and resources from
the problem of poverty, are also particularly pertinent to the nuclear
problem. While poverty is in the process of destroying hundreds of mil-
lions of lives on this planet, we have spent and are preparing to spend
trillions of dollars on nuclear arms. We need also to consider what may be
described as nuclear reality (i.e., the contrast between the mundane reali-
ties driving the nuclear weapons enterprise today and the idealism which
gave it birth). Finally, social realities - the driving forces of power,
profit, and prestige - must be addressed.
At all these levels of reality, nuclear weapons make a very real im-
pact. Our comprehension of each one of them would be vastly different
depending on whether we contemplate them in the context of a nuclear or
a non-nuclear world.
After some general observations in regard to each of these levels of
reality, I shall observe some notable contrasts between the world of the-
ory and the world of reality in some selected areas especially pertinent to
nuclear weapons.
I. A PRELIMINARY SURVEY
A. Political Reality
The world of realpolitik has always been concerned with the sheer
pursuit of power. In the world of realpolitik people, the principal actors,
lay aside their humanity and play the game of power as a chess player
plays the game of chess. Victory is the only objective. Participants can be
sacrificed for they are no more than chessmen who can be given away if
need be, en masse, if only one's opponent's king can be checkmated. Ar-
mies on the battlefield are not very different from inanimate weaponry
such as cannons and tanks. They are all tallied up in a common ledger,
the humans dehumanized, the weapons anthropomorphized into living re-
alities which are the equivalent of thousands of humans.
Checkmating your opponent's king has enormous advantages. Your
opponent is wiped off the map. Your own forces may be decimated but
you are left sovereign over the field of battle, free to order it thereafter
without let or hindrance from the enemy. The model of the chessboard
translates very easily into the model of the battlefield. Your legions may
have been cut to pieces, but your enemy is at your feet, his possessions
yours for the taking, his economy at your disposal.
Underlying all of this is the assumption that like the magic of the
chessboard, a whole new army can be brought into commission for the
next battle as though the decimation of the last one was irrelevant. Thus
far in warfare, these illusions of the chessboard have to a large extent
held true. The victor, with all the strengths and fruits of victory, could
soon field another army and reasonably hope to vanquish another foe.
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Nuclear weapons have changed political reality beyond recognition.
They have made such games irrelevant to real life. There is no longer an
endless supply of revitalized chessmen nor a succession of games. The
chessmen are extinguished and a new law ordains that only one game can
be played. What is left on the chessboard will be a theoretically victorious
but decimated army and a vanquished king. The victorious army will
have no spoils to enjoy and no new battles to fight except its own battle
for survival in the harsh world of nuclear winter. The ruler who plays the
game of nuclear chess would have played his last game, whether he
''wins" or "loses."
The world of make believe which lay beneath the so-called world of
reality is gone forever and the world of reality, shorn of make-believe,
stands exposed in all its starkness. The world of realpolitik could play out
its games only against a framework of potential replenishment. When
that framework is gone, so is the game.
In the past the most massive destroyers of human life and the envi-
ronment, such as Genghis Khan or Attila, could kill and destroy to the
limit of their ability but the reservoirs of human life and earth resources
would be refilled. Realpolitik had a meaning. The next game of chess
could be played. That scenario is gone forever.
B. Physical Reality
As the "realities" of politics are stripped of their illusions, the reali-
ties of physics and chemistry take over. Increasingly, our political and
geopolitical thinking reflects an awareness of the physical laws which cir-
cumscribe human activity - an awareness which could be kept at a dis-
tance so long as the scale of human activity did not approach those cir-
cumscribing boundaries.
Today we are face to face with those physical realities because we
stand at the interface between humanity's expanding capabilities and na-
ture's limiting constraints. Physical realities thus limit our thinking in a
manner not known to the generati ons that preceded us. In fairness to
those generations, however, we must observe that though they did not
stand at the interface as we do, they still had the wisdom to foresee that
if and when humanity arrived at that interface it would be almost too late
to stand back. They advocated then, in a manner which would have stood
us in good stead now, a harmony with the forces of nature rather than a
confrontation with them. Had we heeded these voices of wisdom, we
would not now be in the predicament in which we find ourselves.
The days of the boundless ocean and the boundless atmosphere, able
to absorb without feeling all the toxins we could deposit in them, are
gone. As we stand at this significant interface, we search around desper-
ately for new principles by which to govern our international conduct.
The paradox is that those principles have long been with us though we
have refused to recognize or apply them.
When the concept of the nuclear winter emerged in 1982 with the
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pioneering researches of P.J. Crutzen and J.W. Birks, this reality was un-
veiled in all its starkness and in a form so powerful that even govern-
ments and armies dedicated to the nuclear weapons enterprise were com-
pelled to take note that a nuclear war could kill a billion humans at first
blast, two billion in its after-effects, alter climatic conditions by blotting
out the sunlight, destroy agriculture and reduce humanity to its most
primitive level since the stone age.
C. Economic Reality
Economic realities can be as crippling as political realities, economic
subjection as harsh as political subjection and economic aggression as vi-
cious as armed attack.
The economic reality facing the world today is that more than 2.5
billion dollars a day are spent on fueling the world's armaments establish-
ment. A hundred million dollars an hour, or over a million dollars a min-
ute flow down the drain of negativity so far as human welfare is con-
cerned. A day's expenditure on armaments would eradicate malaria or lift
ten million lives out of the trough of starvation, but this is not our chosen
option. Visitors from outer space would no doubt marvel at our sense of
priorities, but that is economic reality today.
It has now been universally accepted by scholars in the field of
human rights and development that there is an intrinsic linkage between
development and the arms race. This linkage rests upon the economic
reality that in a world of scarce resources the absorption of trillions of
dollars by the arms race is one of the principal factors inhibiting the right
to development.
We need to remind ourselves of the landmark event which occurred
on 4 December 1986 when the General Assembly adopted the Declaration
on the Right to Development,' which viewed development as an "inalien-
able right." If this be so, the economic reality of the nuclear arms race is
one of the most potent forces denying this basic human right to vast sec-
tions of the earth's population.
D. Nuclear Reality
Nuclear weapons research started as an idealistic venture in the
minds of many scientists. Their memoirs reveal that the news that Ger-
many was conducting research in this field provided several of them with
powerful impetus to produce the weapon before it could fall into the
hands of one of the most monstrous tyrannies that had yet appeared. One
of them wrote: "[T]here was not for a long time in history any worse
aberration of human conduct and human monstrosity than the Nazi re-
gime in Germany. And the idea of an atomic bomb that could win the war
5. Declaration on the Right to Development, G.A. Res. 41/128, 41 U.N. GAOR Supp.
Annex (No. 53) at 186, U.N. Doc. A/41/53 (1986).
1990
DEN. J. INT'L L. & POL'Y
against Germany was highly attractive to me. While nothing required me
to work more than eight hours a day, I spent at least sixteen in the aver-
age day on the bomb project. I was highly motivated simply because I
thought it was important to win the war against Germany." There were
many more like this writer, for example Leo Szilard, who wrote: "During
the war, while we worked on the bomb, we scientists thought for a while
that we were in a neck and neck race against the Germans and that get-
ting the bomb first might make a difference between winning and losing
the war."'
But it soon became clear that Germany was not in the race to pro-
duce the bomb. The capitulation of Germany made the defeat of Nazi
tyranny no longer an issue. The bomb continued, however, to be the sub-
ject of research despite the disappearance of the earlier idealism which
fueled the nuclear effort. Its use against Japan was a significant fall away
from the initial idealism. Continued research after the capitulation of Ja-
pan meant that the objective of defeating a particularly monstrous tyr-
anny had now been superseded by the much more mundane motive of
providing a weapon for the U.S. to use against its enemies. It also gave
the U.S. a nuclear monopoly over the rest of the world.
Finally, when the bomb ceased to be a monopoly, the ideology behind
its production changed dramatically again, and the nuclear arms race be-
gan. There was no longer the pursuit of ideals in the production of the
bomb. In the real world of the post-war era that initial idealism had dis-
appeared. In the nuclear weapons field as elsewhere the reality was that
the powers were pursuing interests and not ideals. The scientists, on
whose expertise the entire enterprise depended, had forgotten their ideal-
ism and were lending their expertise to the pursuit of national interests
rather than universal ideals. The Nuremberg Principles,' which all na-
tions accepted at the end of the war, dictated that crimes against human-
ity were prohibited however much they promoted national interests. In
such matters, universalism prevailed over nationalism. In the nuclear
weapons enterprise, the real world of politicians, officials, soldiers and
scientists has forgotten the Nuremberg Principles which are an integral
part of international law.
E. Social Reality
We need to face the fact that there is a solid wall of opposition to the
abolition of nuclear weapons coming from various interested sources -
those who derive profit, power or prestige from the nuclear weapons
establishment.
6. L. FREEMAN, NUCLEAR WITNESSES: INSIDERS SPEAK OUT 83 (1981).
7. L. Szilard, A Personal History of the Bomb, UNIVERSITY OF CHICAGO ROUNDTABLE,
Sep. 15, 1949, at 14.
8. Principles of International Law Recognized in the Charter of the Nuremberg Tribu-
nal and in the Judgment of the Tribunal (International Law Commission), 5 U.N. GAOR
Supp. (No. 12), at 11, U.N. Doc. A/1316, (1950) [hereinafter the Nuremberg Principles].
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Who are those who derive profit, power or prestige from these weap-
ons that can fling all living systems and cultures into oblivion? They can
be analyzed under the three headings I have mentioned.
1. Profit
The profit motive has throughout history proved to be so powerful
that even the certain knowledge that millions of deaths will result has not
deterred those who pursue it. This statement is best illustrated through
the armaments industry which, in all ages of modern history, richly docu-
ments the fact that where there is profit to be made the fact that such
profit is achieved at the cost of human lives seems irrelevant.
Great commercial houses that made the lethal weapons through
which the killing of humans has been reduced to a fine art have flourished
since the industrial revolution. They are indeed among the most
respected businesses in their respective countries, and their clients are
their own and foreign governments, not to mention terrorist movements
and protagonists in civil wars. The whole world flocks to the arms fairs
they stage like great carnivals of death while the petty drug trafficker is
hunted down in the side-streets of the city.
The nuclear weapons industry is but a sophisticated extension of the
traditional armaments industry, multiplying several fold the scale of
profit resulting from its operations. It is true that this industry does not
have foreign customers in an open marketplace of weapons, but the scale
of profit to be derived from a nuclear weapons contract is such as to take
it almost beyond the dreams of avarice. Nuclear weapons manufacturers
talk in billions rather than millions of dollars, and they seek to convince
both rulers and the military that the level of expenditure must constantly
be stepped up in the interest of national security.
Nearly a quarter century ago, President Kennedy addressed himself
to the question of the alleged megaton gap between the U.S. and the So-
viet Union in a radio and television interview. He was asked for his reac-
tion to a newspaper advertisement of the Douglas Company urging a 2.5
billion dollar program for a nuclear delivery system. The President de-
tailed the existing missile systems and said: "There is just a limit to how
much we need, as well as how much we can afford, to have a successful
deterrent. I would say when we start to talk about the megatonage we
could bring into a nuclear war, we are talking about annihilation. How
many times do you have to hit a target with nuclear weapons? That is
why when we are talking about spending the 2.5 billion dollars, we don't
think we are going to get 2.5 billion dollars worth of security."9
The possible destruction of the ecosystem and the prospects of a nu-
clear winter are no more a deterrent than the millions of deaths resulting
from the use of conventional weapons. Indeed, in the nuclear weapons
9. J. WILEY, ENVIRONMENTAL CONSEQUENCES OF NUCLEAR WAR 490 (1985).
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enterprise, there are many salves to the conscience apart from patriotism
and self-defense, which are the traditional defenses of the arms manufac-
turer. In the case of nuclear weaponry, we have the ever attractive argu-
ment of deterrence - the makers of the weapon, far from perfecting the
means of exterminating populations, are in fact said to be saving billions
of lives and lifting the scourge of war from suffering humanity. The enter-
prise is therefore said to be so laudable that constraints upon it would
indeed be counterproductive so far as national welfare is concerned.
There is also another species of profit associated with the nuclear
weapons enterprise. Nuclear weapons are the livelihood of many who
have been trained specifically for their production. Ask any scientist in
the nuclear weapons enterprise whether he or she would not rather devote
his or her talents to something more humane and you will often receive
the answer that society has trained him expressly for this purpose, guided
him towards a Ph.D. in nuclear physics, and thence into the weapons es-
tablishment. Society shaped his training in such a way that he is unsuited
for any other occupation. If any blame is to be attached to his means of
earning a livelihood, it is society that must be blamed and not himself.
The author has often received this response from scientists he has ques-
tioned on the moral aspects of their work. The trained nuclear weapons
scientist thus has a vested interest in the continuance of the enterprise
and he or she will not easily be persuaded to look elsewhere or to lower
his or her living standards through devotion to moral imperatives.
The same applies to the thousands who depend for their livelihood
on the nuclear weapons establishment. No doubt there exists in many of
these cases a lack of specialization that the nuclear scientist enjoys, but
for them it is a livelihood. One would often prefer to continue in a secure
occupation, salving one's conscience by convincing oneself of the moral
rectitude of the enterprise, rather than taking the uncomfortable decision
to opt out.
The military establishment is another sharer in the profits of the nu-
clear enterprise. Here too, is a considerable addition of privileges to the
ordinary rewards of a military career. Among these are specialized em-
ployment and a high level of influence with the government and with the
multi-billion dollar enterprises that produce the weapons. A specialized
cadre of officers and enlisted personnel trained particularly for the enter-
prise also represent an additional nucleus of full time servants to the
weapons enterprise, dedicated to its service and its success.
2. Power
Nuclear weapons are of course a source of power. Governments seek
them as a multiplier of the powers they wield through conventional arms.
Indeed, nuclear capability by itself can theoretically even displace the
need for conventional weapons, so great is the power these weapons bring
to their holders.
The power in question is primarily military power, but with military
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power comes an expansion of political power. The known possessor of nu-
clear weaponry commands many multiples of bargaining power as com-
pared with the position of one that holds only conventional weapons. The
nuclear weapons do not have to be used. They lie in the background but
give stentorian tones to the voices of their owners at the bargaining table.
Enough said in relation to the power of governments; this is a point
too obvious to need elaboration. However, nuclear weapons also give
power to those who have anything to do with them - defense contrac-
tors, the military establishment, and research workers included. They
proceed about their daily business with an aura of special importance
that no other weaponry can match. They have access to the corridors of
political power and are privy to the secrets of governments. The finances
involved in their activities are also at such a level that association with
them in any way adds another dimension of power to the world in which
they live.
There is also domestic political power in the nuclear weapons enter-
prise for the enterprise means tens of thousands of jobs and every job
represents a vote. The political systems (and the economic systems) of
many states in the U.S. are heavily dependent on the weapons establish-
ment, and the same can be said of power realities in other countries.
The nuclear weapons lobby is immensely powerful, and in Washing-
ton, as in other centers of power, the weapons enterprise, with vast funds
at its disposal, has the ear of senators and representatives in a manner
which the anti-nuclear movement cannot match. As for the military lead-
ers themselves, their power keeps expanding as the nuclear weapons en-
terprise expands. With nuclear weapons, a static state means a state of
lack-lustre. New contingencies must be envisaged and new plans made,
for these mean expansion of power. Helen Caldicott in her book Missile
Envy"0 suggests that such attitudes are a result of both commitment to
nuclear weapons and frustration at the knowledge that with the inclusion
of nuclear weapons, proper wars in the sense leaders are accustomed to
can no longer be fought. Hence, they indulge in the fascination of and
drive to build and experiment with more and more complicated technol-
ogy and weapons systems which, of course, are enormously expensive.
These are some of the psychological factors which operate in the real
world where power and prestige are such real motivating factors.
3. Prestige
The nuclear weapons business is a business of high prestige. Every-
thing associated with it is prestigious - position, privilege, finances, se-
crecy, all go with it. All sharers in the enterprise are partakers in this
bounty of benefits.
In the socialist world, where private profit is not to be made out of
10. H. CALDICOrT, MISSILE ENVY: THE ARMS RACE AND NUCLEAR WAR (1985).
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the weapons enterprise, the element of prestige no doubt provides a sub-
stitute for all of those in the establishment, military as well as non-mili-
tary, who are linked with the nuclear weapons enterprise, and who enjoy
a special aura of prestige.
Vested interests thus stand at every point in support of the nuclear
weapons enterprise. Their combination of industrial-military-financial-
bureaucratic strength presents too solid a phalanx for easy penetration.
Do we have the weaponry with which to pierce this wall of protection?
My answer is in the affirmative. We have that weapon, and that
weapon is the law. Strong enough by itself, it has been reinforced in re-
cent years by scientific research which spells the end of civilization, of
life-styles, and of life itself if the nuclear enterprise proceeds unabated.
That reality combines with the law to spell the doom of nuclear weapons.
This is the single central theme of this paper, and it rests on a principle
so powerful that it must prevail in the face of even the most concerted
opposition that vested interests can mount.
II. SOME SPECIFIC CONTRASTS
A. Contrasts Between the Real World and Nuclear Weapons Treaties
We have not thus far been able to procure a treaty which bans nu-
clear weapons outright but we have had a series of partial successes. Each
of these is, no doubt, a great achievement and is cause for congratula-
tions, but we must not be so carried away by these treaties as to lose sight
of the real world of nuclear danger that exists despite them.
In this paper, we shall not be able to cover the field of nuclear trea-
ties completely but will use two of them as illustrations.
1. The I.N.F. Treaty of 8 December 198711
This is no doubt a landmark event as it represents the first signifi-
cant move towards de-escalation and the cessation of the arms race. It is
also significant as the first effective reduction of a whole category of nu-
clear weapons rather than an effort at merely controlling their numbers.
Yet these great achievements must not cause us to lose sight of real-
ity. Let us not be carried away by the treaty, for without more steps in
that direction it means very little. The elimination of 859 U.S. and 1,752
Soviet missiles over three years represents no more than four percent
(4%) of the nuclear arsenals of the powers in question. Unless more sig-
nificant reductions follow, this will remain in reality no more than merely
a token gesture. Indeed, unless we keep these proportions in perspective,
we could lull ourselves into a false sense of security that the nuclear
11. Treaty between the United States and the Union of Soviet Socialist Republics on
the Elimination of Their Intermediate-Range and Shorter-Range Missiles, Dec. 8, 1987, 88
DEPT. STATE BULL. 24 (Feb. 1988), reprinted in 27 I.L.M. 84 (1988) [hereinafter I.N.F.
Treaty].
VOL. 19:1
NUCLEAR WEAPONS AND THE REAL WORLD
weapons threat is on the way out. Such attitudes are already visible
among lawyers and the general public and provide a formidable obstacle
to the work of organizations such as IALANA.
We have yet to see how this treaty works. For too long we have wit-
nessed the sad reality that even the most well-intentioned treaties can be
defeated and in fact circumvented or evaded through a lack of willingness
to abide by their spirit. Perhaps the best illustration of this is offered by
the celebrated Nuclear Non-Proliferation Treaty.
2. The Nuclear Non-Proliferation Treaty of 1 July 1968"2
The Nuclear Non-Proliferation Treaty (NPT) was aimed at ending
both the vertical proliferation of nuclear weapons among the nuclear
powers and the horizontal proliferation of nuclear weapons among non-
nuclear powers. It was a momentous step forward and should have spelled
the beginning of the end of the arms race.
Yet the reality was that in the first decade of its existence the total
number of nuclear warheads in the superpowers' arsenals tripled, rising
from 5,800 to 16,000. By 1988, they had perhaps increased an additional
fifty percent (50%) to 24,000. The reality was far from the undertaking
contained in Article 6 of the treaty which intended to negotiate an early
end to the arms race.
Not only was the number of weapons increased, but also the quality
and capacity for geographical deployment. So also was the ability in-
creased to use the oceans as launching grounds, for of the combined U.S./
USSR total of around 4,000 strategic ballistic missiles, at least one-third
are deployed at sea.
The world of hope surrounding the NPT expected a reduction in nu-
clear weaponry as its outcome. The real world in which the treaty has
functioned has seen no commitment to an ending of the arms race, but
instead both a vertical and horizontal proliferation of nuclear weapons.
The INF treaty made a dent in this world of reality but only a minor
dent, easily reversible if its momentum is not sustained.
We have fears that more countries are on the verge of nuclear weap-
onry, and the fear has even been expressed that terrorist groups, who evi-
dently have enormous funds at their disposal, are also potential posses-
sors of crude nuclear weapons. This is the world of reality which contrasts
so strongly with the principles on which the NPT is based.
B. Contrasts Between the Real World And The Theory That Oceans
Are a Common Resource of Humanity
Legal and human rights theory teaches us that the high seas are a
common resource of humanity. The vast maritime reaches of our planet
12. The Nuclear Non-Proliferation Treaty, Jul. 1, 1968, 21 U.S.T. 483, T.I.A.S. No.
6839, 729 U.N.T.S. 161, reprinted in 7 I.L.M. 809 (1968) [hereinafter NPT].
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which lie beyond coastal waters and exclusive economic zones are the
common property of the whole human family, for all to enjoy and use.
That use must presumably be for peaceful purposes and not for the de-
struction of the human species - least of all for the destruction of the
vast majority of humankind who are not party to the quarrels of the nu-
clear powers.
Yet what is the reality? There are some 5,900 tactical nuclear war-
heads available for use by the naval forces of the nuclear powers to strike
ships, submarines, planes and land targets.13 Submarine launched ballis-
tic missiles (SLBMs) of the Soviet Union and the U.S. have the potential
to destroy the major cities of both countries several times over. In de-
stroying these cities, we would launch a nuclear winter upon the entire
population of the globe - the very owners of the common resource,
namely the high seas, from which their destruction was launched.
A Trident submarine carrying 24 Trident missiles, each of which has
eight 100 kiloton warheads, would have a grand total of 192 warheads.
Each of these could be separately targeted, thus making a Trident com-
mander "the third most powerful man in the world" according to Robert
C. Aldridge, a former Lockheed engineer."
Another problem in this regard is the deliberate refusal of nuclear
weapons-states to reveal whether their battleships carry or do not carry
nuclear weapons. It is, for example, a deliberate U.S. policy to refuse to
confirm or deny the presence of nuclear weapons on board their vessels,
thus rendering it difficult for non-nuclear states to decide on an appropri-
ate course of action in relation to them.
The oceans then are put to the most lethal purpose which human-
kind has devised. This is an abuse of basic principles so strong that it
needs to be violently condemned on the basis of legal principle, and
IALANA could perhaps address this issue. The use of the oceans for nu-
clear weapons launching is no different in principle from the use of outer-
space for this purpose. Yet we condone it with scarcely a protest, save for
comparatively feeble attempts to establish nuclear-free zones and zones
of peace.
C. Contrasts Between the Real World and the Theory That Only
Heads of State Can Launch a Nuclear War
We have seen in our discussion of Trident submarines how a single
Trident commander has at his fingertips the power to launch nuclear
weapons in such quantity as to amount to a major nuclear war. This will
no doubt provoke a major nuclear response from the power attacked, with
all the potential of triggering a nuclear winter.
13. See Study on the Naval Arms Race, U.N. Doc. A/40/535 at 28 f 1985).
14. Aldridge, First Strike Breakout in 1988, GROUND ZERO, Dec. 1983-Jan. 1984, at 1.
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According to an authority on nuclear armaments, 5 there is a growing
number of officers in the military chains of command among the nuclear
weapons powers who are empowered to decide on the use of nuclear
weapons in case of attack. These are officers at the operational tactical
level - a level far removed from the head of state who theoretically alone
enjoys the right to decide on the use of nuclear weapons.
Indeed, the time scale available for this decision keeps decreasing
with improvements in the sophistication of nuclear weaponry; decisions
would have to be taken in minutes - far less time than would be needed
to awaken either President if he should happen to be in bed at the crucial
moment. The decision not to use weapons and to stay passive and suffer
the risk of losing one's whole arsenal of nuclear weaponry, or to strike
back, is a crucial one and can in no circumstances be delayed.
To this must be added the Launch on Warning Capability (LOWC)
which in many cases means that this decision is taken by a computer
without human intervention at the moment of decision. The possibility of
grave error resulting from malfunctioning machines is ever-present, and
the record of near accidents in the past is so serious as to merit careful
consideration.
As one United Nations Institute for Disarmament Research
(UNIDIR) Study entitled Risks of Unintentional Nuclear War"6 tells us,
the crucial factor affecting the propensity of a system to produce uninten-
tional nuclear war is the urgency with which the decision must be made.
If the forces enabling retaliation are vulnerable to sudden destruction, the
deterrent threat can be removed by a preemptive attack. This can only be
prevented by an immediate and urgent decision during the vital minutes
when the attacking missiles are on their way. Where, in reality, is the
time for a Presidential decision?
D. Contrasts Between The Real World And The Theory That Nuclear
Weapons Or Know-How Must Not Be Exchanged Between States
There is a theory, enshrined in Articles I and II of the NPT,17 that
there should be no transfer between states of nuclear weapons or assis-
tance in weapons technology. However, the phraseology of the two articles
read in the context of the general tenor of the Treaty seems to concen-
trate on the prohibition of transfer between nuclear states and non-nu-
clear states rather than among nuclear states inter se. Consequently,
transfer of nuclear weapons or know-how as between two nuclear states
(e.g., the U.S. and Britain), does not seem in reality to attract the same
level of prohibition (notwithstanding the use of Article I of the expression
15. Subrahmanyan, The Link Between Horizontal and Vertical Proliferation, in Nu-
CLEAR WAR, PROLIFERATION AND THEIR CONSEQUENCES 136 (A. Kahn ed. 1986).
16. D. FREI, RISKS OF UNINTENTIONAL NUCLEAR WAR 5 (1982).
17. NPT, supra note 12.
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"to any recipient whatsoever").8 Thus a primary purpose of the treaty,
namely the prevention of such transfer, is defeated.
An important reason for the geographical proliferation of nuclear
weapons is the apparent freedom of the nuclear weapons-states to posi-
tion nuclear weapons in the territory of non-nuclear states. It is possible
to argue that this too is contrary to the spirit if not the letter of Articles I
and II, but the real world of NATO and the Warsaw Pact flies in the face
of such a principle.
In addition, the Treaty does not stand in the way of non-nuclear
states such as Australia extending their active cooperation to nuclear
states in technological cooperation (for example, by providing tracking
stations which assist in the nuclear weapons enterprise). Such assistance
is a real, indeed an indispensable, aid to the maintenance of the nuclear
weapons enterprise and without it the enterprise would need to be con-
ducted on a truncated scale. Yet this is what the real world offers the
nuclear weapons enterprise despite principles and protestations to the
contrary.
E. Contrasts Between The Real World And The Theoretical Freedom
Of Non-Nuclear Powers To Desist From Participation In The Nuclear
Weapons Enterprise
Non-nuclear powers may perhaps be divided into three categories.
There are those, on the one hand, who are part of the two military alli-
ances that are underpinned by nuclear power - NATO and the Warsaw
Pact. Secondly, there are countries which are thought to be on the verge
of achieving nuclear capability. The third category comprises countries
which have no interest at all in the nuclear weapons enterprise and wish
to distance themselves as far as possible from nuclear weapons, their
manufacture, testing and tracking.
The majority of the world's nation states are in this third category.
They are, in the real world, the passive victims of the nuclear weapons
enterprise. However, whether they desire it or not, they provide the test-
ing grounds for nuclear explosions and often the harbors for nuclear ves-
sels. The Pacific Islands and New Zealand provide examples respectively
of the two categories. The devastation caused to the natural environment
of the former and the economic sanctions applied to the latter when it
decided to ban the entry of nuclear vessels into its ports illustrate how in
reality there is often no true option to keep one's hands off the nuclear
weapons enterprise.
Moreover, even when the countries of this latter group desire to take
active steps against the nuclear weapons enterprise, there are often un-
seen barriers to such a course of action. Perhaps the best example lies in
the fact that although for some years now lawyers who are campaigning
18. Id. (Emphasis added).
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for the outlawing of nuclear weapons have tried hard to find a nation to
sponsor a resolution in the General Assembly of the United Nations seek-
ing an Advisory Opinion from the International Court of Justice on the
illegality of nuclear weapons, they have not been able to persuade even
one state to come forward with such a proposition. The reason is not diffi-
cult to find. In varying measure, they are afraid to take the initiative in a
matter that can attract many powerful sanctions from nuclear weapons
powers. Many countries would vote for such a resolution if a proposer
could be found. Nearly every state is in reality a client state of some nu-
clear power and knows too well the sanctions which, in the real world, will
accompany such independent action.
It is important to mention that IALANA's objectives include ob-
taining such an Advisory Opinion from the ICJ, and it is to be hoped that
with the incentive given to this proposal by IALANA and the present
convention there will be success in the near future in finding a sponsor.
F. Contrasts Between the Real World and the Theory of Deterrence
The theory of nuclear deterrence is the theory most often pro-
pounded as a justification for the manufacture of nuclear weapons. The
manufacture of these weapons, we are led to understand, is almost a be-
nign enterprise, for it has kept the world away from nuclear war for forty-
five years. Nuclear weapons manufacture, far from being a means of de-
stroying the planet, is indeed, from this point of view, a project that helps
to keep the peace.
At any rate, such is the theory. But is it matched by conditions in the
real world? In the real world, in which nuclear weapons will or will not be
used, the reality is that weapons produced for deterrence are used as bar-
gaining counters with no intention of using them in the last resort.
If there is no intention to use them in the last resort, one is only
playing a game of bluff with one's opponent. Such a bluff cannot be main-
tained for all ensuing time. Sooner or later one's opponent will call one's
bluff. One cannot persuade one's opponent that nuclear weapons will be
used in deterrence unless one really means to use them.
The manufacture of nuclear weapons with a view to deterrence is
nothing less than using them as a weapon of last resort. They are not
manufactured with a view to their being locked away for all time in a
closet. Thus, the real world intends, in the last resort, to use nuclear
weapons that are manufactured supposedly for deterrence. Such use will
annihilate both those who use them and those against whom they are
used. It is mutually assumed destruction (MAD) - no more and no less.
To think otherwise is to pull the wool over our eyes and to be blind to
reality.
Lest all that I have said thus far should present reality in a dim and
foreboding light, I hasten to brighten up the presentation of reality by
reference to some truly hopeful features of the real world.
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III. SOME HOPEFUL FEATURES OF REALITY
Having dealt at some length with the obstacles presented by the real
world, let us now see what factors in the real world operate to bring closer
the prospect that the international community will hold itself bound by
international law in relation to nuclear weapons.
A. Soviet Initiatives
Truth is sometimes stranger than fiction, and the change that has
come over the foreign policy of the Soviet Union in the past few years
must be a good illustration of this adage. In fact, this is one of the nicest
aspects of reality we have seen manifested in our generation.
We now have in office a Soviet leader whose attitudes on a number of
matters bearing upon our subject are significantly different from those of
his predecessors. Among these are the following:
1. A recognition of the practical unsuitability of nuclear weapons for
military purposes;
2. a proclaimed resolve to end the regime of nuclear weapons by the
turn of the century;
3. an increasing recognition of and respect for international law and
its binding nature;
4. a recognition that with the proliferation of nuclear weapons there is
an ever-present danger of accidental war;
5. the idea of open discussion at all levels and on all topics concerning
Soviet society and government, including necessarily, the question of
the nuclear danger and the possibility of nuclear holocaust;
6. an acknowledgement that science and technology must be the ser-
vants of society, guiding it towards a richer future, rather than a dom-
inant influence holding society in its grip;
7. a consciousness of the need to pay attention to the diversion caused
by the arms race of scarce resources from much needed social welfare
projects;
8. a support for the concept that security comes from mutual under-
standing rather than unilateral superiority;
9. an acceptance that reasonable sufficiency of military forces is the
ideal to be arrived at, rather than military superiority;
10. the unprecedented notion that unilateral disarmament can be re-
sorted to by a major power without detriment to its security or
prestige;
11. a vision of a mutually supportive and inter-related world order of
the future in which all sections of global society play an interlocking
role;
12. an emphasis upon the vital need for humanity as a whole to ad-
dress the problem of environmental protection of planet Earth rather
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than for each nation to pursue selfishly the policies that are in its best
interests regardless of environmental repercussions; and
13. the recognition that imbalances in conventional forces such as So-
viet tank superiority must be rectified as a prelude to more effective
nuclear disarmament.
These factors in combination help considerably in transforming polit-
ical reality from the life-consuming and soulless concept it once was, into
a reality of hopefulness. For the first time in the post-war years, we are
perhaps able to say that hopefulness has entered the real world and be-
come part of it rather than being cloistered away in the wishful thinking
of philosophers and idealists. When we speak of political reality, there-
fore, we are no longer talking of a concept that we view with disdain, but
we are talking of a concept vibrant with possibilities for bettering the
human condition.
Political reformers have appeared in the world before, but few have
been able to transform the thinking of a generation regardless of their
political orientation, as Mr. Gorbachev has done, transmuting frustration
into hope.
Early products of that new spirit are the INF Treaty, 9 the concept
of Nuclear Risk Reduction Centers, the unilateral moratorium on nuclear
testing, and the many speeches in which the Soviet leader has proclaimed
his antagonism to nuclear weapons and his abiding faith in the strength
of international law.
There is also a new and more relaxed attitude in the United States
under the Presidency of President Bush, which in itself has helped to
reduce international tensions. The declining priority given to such pro-
grams as "Star Wars" and the growing awareness of legislators and the
public that it can at best deliver only a minute fraction of the protection
it promised to offer, are other hopeful factors. Altered attitudes in the
U.S. towards the Soviet Union and a softening of the attitude of distrust
which once prevailed are also a very helpful feature of current realities.
Writers on nuclear weapons, including the present writer, have con-
tinually stressed the need to break the spiral of escalation which has kept
the nuclear weapons enterprise growing from stage to stage to reach a
situation where its very consumption of resources becomes a sort of can-
cer on the face of the planet. Escalation begets escalation, and so the spi-
ral ascends until a magic formula can be found to break the escalation. It
may be that the developments outlined above have provided that magic
formula, and that the ascending spiral has been broken. Unilateral action
can do this, for just as tension begets tension, relaxation of tension begets
relaxation.
When we speak of political realities we must not permit these hope-
ful aspects to pass unnoticed.
19. I.N.F. Treaty, supra note 11.
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B. Erosions of Sovereignty
There is another aspect to reality that inures to our benefit. That is
the erosion currently taking place in traditional attitudes towards the
concept of sovereignty. Many forces combine to bring about this result,
not the least of which is the reach of modern technology. Technology
knows no national barriers and requires concerted international action for
its handling.
As a consequence of this enormously expanded reach of modern tech-
nology, areas of sovereign power which the nation state would not have
dreamt of letting out of its grasp, are now willingly handed over in an
increasing number of fields to the regulation of an international control-
ling authority. Indeed, it is not merely in technical fields such as telecom-
munications or the prevention of atmospheric pollution that such interna-
tional cooperation is becoming increasingly visible. The foremost evidence
of this comes from the European Economic Community which is progres-
sively abandoning to the supranational control of the community topics
drawn from such fields as currency, trade and customs regulation.
This is a new internationalism - the internationalism of cooperation
rather than mere coexistence. We are realizing increasingly that the age is
past when different nations looked upon each other as necessary evils
with whom they had to coexist whether they liked it or not. Under the
pressures of our age we are forced into a spirit of positive cooperation
rather than negative tolerance - and cooperation means a willing accept-
ance of others as co-participants in a common enterprise - the enterprise
of managing spaceship earth which is the common home of all. Coexis-
tence is compatible with inimical states of mind towards each other. Co-
operation is not.
An attitude of cooperation immensely strengthens the arm of inter-
national law by strengthening the willingness of all to abide by its spirit
and its letter whereas the age of coexistence meant only unwilling accept-
ance out of sheer self-interest.
As international law grows stronger in this new climate, its ability to
curb the abuse of power - nuclear or otherwise - is likewise immeasura-
bly strengthened.
C. The Decline of the Superpowers
A potent factor altering international attitudes since the end of
World War II is the fact that we are today in a world where the super-
powers no longer dominate. The Soviet Union's economic weakness and
its inability to sustain the arms race at the present level show that the
power scenarios of the future will not be bipolar.
In the immediate aftermath of the war, the U.S. was the world's
greatest power - militarily, economically, technologically and perhaps
ideologically. Alone among the victorious nations, it had not been deci-
mated by the war but was rising resurgent from it to take over the role of
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world leader. In the shattered remains of the post-war world, if one spoke
in terms of global administration one was speaking of an administration
on terms dictated by the United States.
No longer is this the case. We have been told that Japan has out-
stripped the United States in net wealth. The Soviet Union overtook the
U.S. in the race to outer space. Vietnam defeated the armed might of the
U.S. for the first time in the history of the Union. A united Europe is
poised to take its place alongside the superpowers as their equal if not
superior in wealth, trade and technology.
One can therefore talk of global regulation without the fear of domi-
nation by any one power. The inhibitions inherent in the oild frame of
discussion of global regulation have to a large extent melted away.
D. The Growing Authority of International Law
Against that background as well, the authority of international law
becomes all the stronger, for neither in content nor in administration is
there a danger that it will be heavily weighted in favor of the superpower
that dominated the immediate post-war world.
Moreover, in the past decade in particular, international law in rela-
tion to nuclear weapons has exhibited a dramatic resurgence of interest
with lawyers from all countries who have joined their voices in a common
call for the outlawing of nuclear weapons. Our current convention is per-
haps the best illustration of this. Moreover, this development is occurring
against a backdrop of a general revival and revitalization of international
law as a discipline.
In the aftermath of World War II there was a remarkable reluctance
on the part of international law and international lawyers to address the
question of the illegality of nuclear weapons. The U.S. was the one power
that had thus far used the nuclear weapon in war, and if international law
threw serious doubts on its legality the entire moral authority of the U.S.
would have been seriously undermined at that critical phase in world his-
tory. Such considerations combined with other fortuitous events such as
the Korean War and the cold war to direct attention from this important
problem of international law. Today those inhibitions no longer exist.
Time enough has passed since Hiroshima and Nagasaki for the world to
engage in a dispassionate appraisal of the legality or illegality of nuclear
weapons. The world order is not likely to be thrown into turmoil by a
consideration of this matter. Indeed, the time is propitious for doing so.
Reality thus favors rather than obstructs the consideration of this matter.
E. The Confluence of Global Perils
Other global dangers drive us into each other's arms. Environmental
dangers resulting from depletion of the ozone layer, deforestation of trop-
ical rain forests and industrial pollution causing acid rain are some of
these. New phenomena such as AIDS, which can be likened to medieval
pestilences which swept through continents, require concerted interna-
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tional effort. Drug trafficking and terrorism cannot be tackled by coun-
tries singly. The fact that the globe is inhabited by one interlocking soci-
ety is being emphasized and underlined in this age as never before.
United action calls for united regulation and universal norms. The
climate of respect for these is growing. Born on this tide of necessity to-
wards a regime of universal norms, humanity in this age finds that reality
is more on the side of international law than against it.
Students of international law have been taught in the past that but
for international law the pirates would rule the seas, airplanes would col-
lide in mid-air, letters would not be delivered beyond national bounda-
ries, and telecommunication would be impossible. To those realities of the
past have now been added a set of new realities, some of them grim and
some of them benign, but all of them so compelling that they cannot be
ignored.
We are not moving towards a world sovereign state. Our thinking has
become clearer on this issue. But we are inexorably moving towards a
world governed by international norms and the epitome of those norms is
the system of international law.
F. Universal Popular Movements
The past decade has witnessed the emergence, world wide, of a num-
ber of popular movements which aim at the preservation of our planet
without further injury to it and its life support systems.
Popular movements such as Greenpeace have demonstrated their
strength and a level of dedication to this cause which will not be deterred
by physical danger. Green movements throughout the world are becoming
a political force so significant that even hardened politicians who know
only the world of realpolitik are beginning to recognize their force. They
sway elections, make and unmake governments, stir the conscious of their
generation, and perform a valuable educational role whose full potential
has yet to be seen.
An important aspect of these popular movements is that they are
now beginning to make use of national and international law in the ordi-
nary judicial processes of their countries to assert the proposition that
nuclear weapons are illegal and a crime against humanity.
One of the most notable illustrations of this is the case presently
pending in the courts of Holland - 20,000 Plaintiffs v. The State of the
Netherlands.. The writ of summons was filed on behalf of the foundation
"Ban the Cruise Missiles." The writ of summons and the background ma-
terial have appeared in book form and the reader, anxious to discover the
grounds of illegality, will find in this book a most detailed discussion of
all the principal legal arguments.
Other protest cases have been filed in various jurisdictions, and there
is currently pending in Australia an income tax claim made against a tax-
payer who refuses to pay on the basis that a substantial part of his tax
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dollar is used by the Australian Government for supporting the nuclear
weapons enterprise.
The groundswell of popular protest is thus gathering strength and
will soon be a force which legislators in all countries must reckon with. In
the countries of the Eastern bloc the new spirit of perestroika and glas-
nost will also give more opportunity for the average citizen to register his
or her opposition to the nuclear weapons enterprise.
IV. THE ILLEGALITY OF NUCLEAR WEAPONS
It is not the purpose of this paper to examine at length the question
of the illegality of nuclear weapons. Sufficient literature has already ap-
peared on this aspect to make such information readily available.
A. Domestic Legal Systems
There are numerous possibilities within each legal system to urge the
question of illegality, whether on the basis of violation of international
law simpliciter, the violation of human rights to which the country's legal
system is committed, on the basis of constitutional provisions, or on the
basis of principles embedded in the legal system. The variety of ways in
which this can be done will come as a surprise to most lawyers practicing
in domestic forums, and one of the vital purposes this congress can serve
is to alert the international legal community to the variety of procedures
and forums available for taking up these issues. Professor Francis Boyle's
trail-blazing book, Defending Civil Resistance Under International
Law,2" explores these possibilities in detail. It shows the relevance of in-
ternational law to the paradox of nuclear deterrence and sets out a range
of trial materials on nuclear weapons and international law. The case of
20,000 Plaintiffs Against the Government of the Netherlands is another
notable source of a wide range of arguments that can be urged in domes-
tic forums.
In short, the law is there and the only reason why it has not been
used is that lawyers are unfamiliar with it as it falls outside the beaten
track of their normal professional activities.
It was the sense of frustration induced by this failure that urged
George Delf to write his incisive book, Humanizing Hell: The Law v. Nu-
clear Weapons,2' in which he castigates the profession for failing to trans-
late into domestic legal systems the principles of the Nuremberg trials
which, if properly applied in ordinary domestic forums, could well have
obstructed the preparations for nuclear war by countries with a commit-
ment to the observance of principles of international law.
It is perhaps the task of IALANA to sensitize professionals all over
the world and show the way. The materials to be used are those showing
20. F. BOYLE, DEFENDING CIVIL RESISTANCE UNDER INTERNATIONAL LAW (1987).
21. G. DELF, HUMANIZING HELL: THE LAW v. NUCLEAR WEAPONS (1985).
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in what way international law forms part of each domestic legal system -
the Nuremberg Principles,2 2 the defence of superior orders, the Hague
Regulations,2" the Geneva Protocol of 1925,24 the Genocide Convention 2 5
military manuals setting out the recognized duties of the armed forces,26
and issues of personal criminal responsibility, among others.
B. International Law
It will suffice to observe that a strong argument can be set up under
each of the various sources of international law as enumerated in Article
38(1) of the Statute of the International Court of Justice,27 namely:
1. international conventions;
2. international customs;
3. general principles of law recognized by civilized nations;
4. judicial decisions; and
5. the teachings of the most highly qualified publicists.
A brief note ensues on each of these matters, but for more detailed
information the reader is referred to the more specialized writings on the
subject.
1. International Conventions
This heading refers to treaties. There is no specific treaty expressly
recognizing the general principle that the use, manufacture or possession
of nuclear weapons is illegal. However, such a general principle is argua-
bly implicit in many treaties. The principal treaty in international law,
the Charter of the United Nations,28 states in Article I that the purposes
of the United Nations are inter alia:
1. To maintain international peace and security and to that end to
take effective collective measures for the prevention and removal of
threats to the peace ... and to bring about by peaceful means and in
conformity with the principles of justice and international law, adjust-
22. The Nuremberg Principles, supra note 8.
23. See Convention (No. IV) Respecting the Laws and Customs of War on Land, The
Hague, Oct. 18, 1907, 36 Stat. 2277, T.S. No. 539, 1 Bevans 631.
24. Protocol for the Prohibition of the Use in War of Asphyxiating, Poisonous or Other
Gases, and of Bacteriological Methods of Warfare, June 17, 1925, 26 U.S.T. 571, T.I.A.S. No.
8061, 94 L.N.T.S. 65. [hereinafter Geneva Gas Protocol of 1925].
25. Convention on the Prevention and Punishment of the Crime of Genocide, 78
U.N.T.S. 277 (1948) [hereinafter Genocide Convention].
26. See, e.g., DEPT. OF THE ARMY, FM 27-10, THE LAW OF LAND WARFARE (1956); DEPT.
OF THE AIR FORCE, AEP 110-31, INTERNATIONAL LAW: THE CONDUCT OF ARMED CONFLICT AND
AIR OPERATIONS (1976).
27. Statute of the International Court of Justice, June 26, 1945, art. 38 (1), 59 Stat.
1055, T.S. No. 993, 3 Bevans 1179.
28. U.N. CHARTER, art. 1, reprinted in 59 Stat. 1031.
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ment or settlement of international disputes or situations which might
lead to a breach of the peace.
2. To develop friendly relations among nations based on respect for
the principle of equal rights and self-determination of peoples.
It is arguable that the nuclear weapons enterprise stands in direct
contradiction to these purposes. For example, it is implicit that the mea-
sures for the prevention and removal of threats to the peace must be law-
ful measures under international law. If there are other principles, the
U.N. Charter is the corpus of international law which makes the nuclear
weapons enterprise unlawful (e.g., on the basis that it is more destructive
than even the crime of genocide and therefore a crime under international
law). Likewise, it is arguable that the nuclear weapons enterprise is itself
a direct negation of the principle of equality among nations.
The Declaration on Friendly Relations29 among states, which is
looked upon as containing principles which are a generally accepted inter-
pretation of the provisions of the Charter, provides that every state has
the duty to fulfill in good faith its obligations under the generally recog-
nized principles and rules of international law.
For lack of a general treaty outlawing nuclear weapons, the world has
been forced back upon a series of piecemeal treaties such as the Nuclear
Non-Proliferation Treaty of 1968,30 the Antarctic Treaty of 1961,"' and
the U.S. and U.S.S.R. Treaty on the Limitation of Underground Nuclear
Weapons Tests of 1974."s It is the submission of this writer that we do
not need treaties to reach the principle that nuclear weapons are illegal
whether in their use, possession or manufacture. The necessary principles
for this purpose are already contained in the pre-existing body of interna-
tional law.
We need also to bear in mind such treaties as the Genocide Conven-
tion, 3 which makes the extermination of human life on a lesser scale than
nuclear destruction a crime against humanity, and the Geneva Gas Proto-
col of 1925,1" which prohibits chemical agents of warfare - whether solid,
liquid or gaseous - whose toxic effect on people, animals or plants would
be contrary to the generally recognized rules of international law. It is
quite possible to argue by analogy that nuclear weapons stand con-
29. Declaration on Principles of International Law Concerning Friendly Relations and
Co-operation Among States in Accordance With the Charter of the United Nations, G.A.
Res. 2625 (XXV), 13 U.N. GAOR Supp. (No. 28) at 337, U.N. Doc. A/8028 (1970).
30. NPT, supra note 12.
31. The Antarctic Treaty, Dec. 1, 1959, 12 U.S.T. 794, T.I.A.S. No. 4780, 402 U.N.T.S.
71.
32. Underground Nuclear Weapons Test Treaty, July 3, 1974, U.S. Dep't of State,
Press Release No. 281 (July 3, 1974), reprinted in 13 I.L.M. 906 (1974) (unratified). See also
Peaceful Nuclear Explosions Treaty, May 28, 1976, U.S. Arms Control & Disarmament
Agency, Pub. No. 87 (May 1976), reprinted in 15 I.L.M. 891 (1976) (unratified).
33. Genocide Convention, supra note 25.
34. Geneva Gas Protocol of 1925, supra note 24.
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demned upon any reasonable construction of such international treaties.
2. International Custom
The greatest strength of the argument against nuclear weapons
comes from the principles of international customary law.3 These go
back to many cultures - Judaic, Christian, Islamic, Hindu - in all of
which principles have long been recognized that there is a limit to the
suffering that can be inflicted for purposes of war. Hyperdestructive
weapons and weapons that inflict unnecessary suffering have long been
condemned. The following principles of international law are available:
(a) the principle against causation of indiscriminate harm to combat-
ants and non-combatants;
(b) the principle against aggravation of pain and suffering;
(c) the principle of proportionality;
(d) the principle against destruction of or damage to neutral states;
(e) the principle against extermination of populations;
(f) the principle that damage should not be caused to future
generations;
(g) the principle against permanent environmental damage; and
(h) the basic principles of human rights.
It can be argued also that the arguments commonly adduced in justi-
fication of nuclear war are inapplicable. These are:
(a) abrogation of international law by contrary practice;
(b) the necessities of war;
(c) practical military strategy;
(d) the concept of a just war;
(e) self-defense;
(f) the preservation of one's way of life; and
(g) preventing destabilization of areas of influence.
The argument extends from the use of nuclear weapons to their man-
ufacture and possession through a consideration of:
(a) the impracticality and the illegality of deterrence;
(b) the impossibility of a contained nuclear war;
(c) the unpredictability of the outbreak of war;
(d) the unpredictability of the course of nuclear war; and
35. See, e.g., A. D'AMATO, THE CONCEPT OF CUSTOM IN INTERNATIONAL LAW (1971); P.
TROOBOFF, LAW AND RESPONSIBILITY IN WARFARE 24-25 (1975).
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(e) the uncontrollability of nuclear war, once commenced.
Through such considerations it is possible to demonstrate that there
is a sufficient reservoir of principles available under customary interna-
tional law to establish the illegality and indeed criminality of nuclear war.
3. General Principles of Law Recognized by Civilized Nations
If the contentions set out earlier are correct, this head can also be
invoked. For example, genocide and, a fortiori, nuclear extermination and
ecocide, would offend such general principles of international law. It
would even be possible to argue that nuclear weapons in their use, manu-
facture or possession contravene the principle of jus cogens (for example,
certain compelling norms of international law universally recognized as
being incapable of being overridden even by express agreement to the
contrary).
4. Decisions of Courts
We have not yet had an authoritative decision from a major interna-
tional court upholding the illegality of nuclear weapons. Certain national
courts such as the Tokyo Court in the Shimoda case have so held, but we
urgently need a judgement from a high ranking international court. For
this reason, it is of vital importance that IALANA proceed with one of its
projects - obtaining a referral of this question to the ICJ for an Advisory
Opinion.
5. Juristic Writings
Unlike a decade ago, we today have a considerable volume of writing
from highly respected international jurists on the illegality of nuclear war.
It is true there are contrary views, but it may fairly be said that the
weight of juristic opinion today is in favor of the view of illegality. It may
also fairly be said that the writings of the opposite school of jurists do not
contain adequate answers to some of the principle contentions advanced
in favor of the view of illegality, such as those outlined above.
The connection set out earlier in this paper - that there are suffi-
cient principles of international law already in existence pointing to ille-
gality - can be amply sustained. It is time now to bring those principles
into operation rather than permit them to continue to lie dormant. With
their assistance it can reasonably be expected that the obstacles
presented by the real world to the outlawing of nuclear weapons can be
overcome. We must not be browbeaten any longer by "realities," for
many of them can indeed be changed under pressure of the congruence of
anti-nuclear forces and factors at this time in history. The law has
achieved dramatic results in past eras of human history, upsetting appar-
ently changeless structures and attitudes that have prevailed from the
beginning of time. It can do so again in the greatest challenge humanity
has ever faced.
1990
36 DEN. J. INT'L L. & POL'Y VOL. 19:1
It seems clear that the next round in the battle against nuclear weap-
ons must be fought by lawyers. They have weapons at their disposal
which other groups cannot match. It is for us at this convention to urge
the legal professions of the world to rise to their responsibilities and to
use these weapons which at present lie rusting in their legal armories.
The Hierarchy of Arms Control and
Disarmament Treaties
JAYANTHA DHANAPALA*
Throughout history men and nations have forged agreements in vari-
ous forms to regulate the conduct of war which, in the words of Clause-
witz, was regarded as "nothing but a continuation of political intercourse
with an admixture of other means."' In more recent times with the hor-
rors of warfare forcing men to realize that war should not be resorted to
in order to settle disputes, efforts were made to limit the possession of
armaments and actually disarm. Following wars, there have been armi-
stice arrangements or disarmament treaties imposed on the vanquished
by the victors. These form a distinct category in contrast to arms limita-
tion and disarmament treaties freely concluded in times of peace between
or among sovereign states in good faith and aimed at the prevention of
war. Together they represent a quest for security through arms control or
disarmament. For the purpose of this discussion, I propose to confine my-
self to treaties and agreements voluntarily reached by sovereign nations
after World War II for the purpose of arresting and reversing the arms
race both nuclear and non-nuclear.
While international agreements restricting the possession of arms are
themselves a means of achieving security, it is clear that they cannot be
viewed in isolation. For example, compliance with treaty obligations and
the durability of treaties are important aspects to be considered. The re-
cent emphasis on verification of treaties, and the convergence of views
that we are witnessing on challenge and on-site inspections illustrate this.
The present trend is towards detailed provisions for verification to be em-
bodied in treaties.
We have also seen how some treaties can be jeopardized by techno-
logical advancement such as when the 1972 bilateral US-USSR Treaty on
the Limitation of Anti-Ballistic'Missile Systems2 appeared to be under
threat as a result of moves to construct ballistic missile defense systems
based on "other physical principles" and futuristic weapons.3 In addition,
signed treaties are of tenuous or no value unless they are ratified. This
was the fate of the 1979 US-USSR Treaty on the Limitation of Strategic
Offensive Arms' or SALT II, which was not ratified although both parties
* Director, United Nations Institute for Disarmament Research, Geneva.
1. K. CLAUSEWITZ, ON WAR 596 (1943).
2. Treaty on the Limitation of Anti-Ballistic Missile Systems, May 26, 1972, United
States-U.S.S.R., 23 U.S.T. 3435, T.I.A.S. No. 7503 [hereinafter ABM Treaty].
3. Id. arts. II, III.
4. Limitation of Strategic Offensive Arms and Protocol (did not enter into force), June
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stated initially that they would abide by its provisions as long as the
other party did. Had SALT II been in force it would have expired at the
end of 1985, and by May, 1986, the United States announced that it no
longer felt constrained by the SALT Ii limits.'
Finally, we must not ignore the importance of unilateral measures for
arms control and disarmament as well as confidence-building measures.
These are not substitutes for concrete arms limitations and disarmament
measures embodied in treaties, but they do provide a conducive atmo-
sphere for the conclusion and implementation of treaties.
Treaties are therefore landmarks in the tortuous and difficult path
towards achieving security at lower armament levels. They do not by
themselves transform- an international situation. However, they do re-
present the result of a coincidence of national interests and political will
on the part of sovereign nations to achieve arms control or arms reduc-
tions. International legal principles govern the operation of these treaties
and agreements. However, their efficacy and durability are finally deter-
mined by the international political climate. Article XV(2) of the ABM
Treaty,6 for example, provides for either party to withdraw from the
Treaty, with due notice, in the exercise of its national sovereignty leaving
it to the judgement of each party "that extraordinary events related to
the subject matter of this Treaty have jeopardized its supreme inter-
ests."7 Political relationships among states and the process of treaty nego-
tiations are also key aspects in the disarmament process. Thus, the act of
concluding treaties should be viewed in its broader context.
The theme I have set is a "hierarchy of treaties," implying a graded
system or a multi-tiered arrangement. The immediate question that arises
is what criteria one should adopt in establishing this hierarchy. Treaties
are international agreements concluded in written form between two or
more states and governed by international law.' We have multilateral
treaties at both global and regional levels, as well as bilateral treaties. Are
multilateral treaties involving more states more important than bilateral
treaties? Likewise, a treaty between the two major nuclear powers, U.S.
and USSR to eliminate an entire category of nuclear weapons is of indis-
putable global importance because of the awesome destructive capability
of nuclear weapons. Because of their global impact, the bilateral and mul-
tilateral processes of arms negotiations can no longer be strictly
18, 1979, United States-U.S.S.R., Senate Treaty Doc. No. 96-1, Executive Y, 96th. Cong. 1st.
Sess. (1979) [hereinafter SALT II].
5. President's Statement on Nuclear Test Bans, May 1986, 86 DEP'T ST. BULL. 54
(1986).
6. ABM Treaty, supra note 2, art. XV(2).
7. Id.
8. Article 2 of the Vienna Convention on the Law of Treaties, opened for signature
May 23, 1969, 1155 U.N.T.S. 331, reprinted in 8 I.L.M. 679 (1969) (entered into force Jan.
27 1980), defines a treaty as "an international agreement concluded between States in writ-
ten form and governed by international law, whether embodied in a single instrument or in
two or more related instruments and whatever its particular designation."
VOL. 19:1
HIERARCHY OF ARMS CONTROL TREATIES
segregated.
Another question that arises in establishing a hierarchy of treaties is
whether treaties which envisage the actual destruction or elimination of
weapons and the halt on their testing, development and production are
more important than treaties that set limits to the number of such weap-
ons nations might retain, prohibit the deployment of certain weapons in
specified zones or ban the use or first use of specific weapons. Are treaties
relating to nuclear weapons to be placed at a higher level in a hierarchy of
treaties than those dealing with chemical weapons or conventional
weapons?
This line of debate leads one inevitably into a cul-de-sac. I do not
believe we can establish a rigid order of precedence among treaties and
even if we did, according to some highly subjective and arbitrary criteria,
what benefit would it be in an analysis of the impact of treaties in the
achievement of the important goal of "general and complete disarmament
under effective international control?" 9 In 1925 when the Protocol for the
Prohibition of the Use In War of Asphyxiating, Poisonous or Other Gases
and of Bacteriological Methods of Warfare (commonly referred to as the
Geneva Protocol)1 0 was concluded, it was the result of the horrendous ex-
perience of the First World War in which the use of poison gas is re-
ported to have caused 1.3 million casualties. At the time, it did achieve its
objective. A draft convention providing for a total ban was discussed a
few years later but without success. With the passing years, the failure of
that Protocol to prohibit the development, production, stockpiling or de-
ployment of chemical or biological weapons and to provide for mecha-
nisms and procedures for violations of the Protocol has been exposed as
serious lacunae which the Conference on Disarmament is working to rec-
tify with a new convention. This is no reason to detract from the histori-
cal importance of the 1925 Geneva Protocol.
Similarly, the SALT I Interim Agreement of 1972," a product of US-
USSR detente at the time, set limits on launchers for five years. Today,
seventeen years later, the fifty percent reduction in strategic arms that
the bilateral US-USSR negotiations aim at will result, inter alia, in a
limit of 1600 launchers. Again, one cannot assign an order or precedence
between these treaties. They have to be viewed in their historical context
and as part of a slow process of arresting and reversing the arms race.
9. Since the unanimous adoption of G.A. Res. 1378, U.N. GAOR Annex (Agenda Item
70) at 13, U.N. Doc. A/4265 (1959), calling for general and complete disarmament under
effective international control, this has remained an agreed objective of the international
community.
10. Protocol for the Prohibition of the Use in War of Asphyxiating, Poisonous or Other
Gases, and of Bacteriological Methods of Warfare, June 17, 1925, 26 U.S.T. 571, T.I.A.S. No.
8061, 94 L.N.T.S. 65 [hereinafter Geneva Protocol].
11. The Interim Agreement on Certain Measures with Respect to the Limitation of
Strategic Offensive Arms, May 26, 1972, United States-U.S.S.R., 23 U.S.T. 3462, T.I.A.S.
No. 7504 (no longer in force) [hereinafter SALT I].
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Thus, the classification of treaties into different categories rather than
the establishment of a hierarchy appears to be a more useful mode of
analysis.
Nevertheless, it is arguable that among disarmament treaties those
that completely eliminate weapons have a greater impact in achieving
peace and security than treaties that seek to place limits on the posses-
sion of weapons. A prohibition of use of weapons while permitting their
development, manufacture and possession is still weaker as a constraint
on states.
In the post World War II context, the Charter of the United Na-
tions12 to which the 159 member states of the United Nations have a fun-
damental allegiance must remain sui generis of all multilateral agree-
ments on international security and disarmament. The prevention of war
and the maintenance of international peace and security are declared
objectives of the Charter. It also prohibits the use or threat of the use of
force in international relations, provides for the peaceful settlement of
international disputes, and establishes mechanisms for the U.N. to deal
with threats to peace and acts of aggression. The only specific reference
to disarmament is when the General Assembly is mandated to consider,
"principles governing disarmament and the reduction of armaments" and
the Security Council is made responsible for formulating plans for "a sys-
tem for the reduction of armaments" the objective being the establish-
ment and maintenance of international peace and security with the least
amount of diversion for armaments from the world's human and eco-
nomic resources."' 3 Nuclear disarmament is of course not mentioned in
the Charter which was signed before Hiroshima and Nagasaki.
Notwithstanding this relatively perfunctory reference to disarma-
ment in its charter, the United Nations has from the adoption of its very
first resolution in January, 1946, addressed the subject of disarmament
and arms control continuously. 4 Institutions for the deliberation and ne-
gotiation of disarmament have been in existence and a number of multi-
lateral treaties have been concluded under the aegis of the United
Nations.
Goldblat 5 divides arms control agreements according to the obliga-
tions assumed by States. Thus, treaties are grouped into seven categories
which are:
1. Restrictions on nuclear weapon testing;
2. strategic arms limitation;
12. See generally U.N. CHARTER.
13. Id. art. IX.
14. Resolution Adopted in Reports of 1st Comm.: Establishment of a Commission to
Deal with the Problems Created by the Discovery of Atomic Energy, G.A. Res. 1, 1 U.N.
GAOR at 5, U.N. Doc. A/267 (1949).
15. J. GOLDBLAT, AGREEMENTS FOR ARMS CONTROL 596 (1982).
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3. non-proliferation of nuclear weapons;
4. prohibition of non-nuclear weapons of mass destruction;
5. demilitarization, denuclearization and other measures of restraint
in certain environments of geographic areas;
6. prevention of war; and
7. humanitarian laws of war.
As stated earlier, it is also possible to classify agreements into global,
regional and bilateral treaties. A broader and more helpful distinction
however would be to divide agreements into nuclear and non-nuclear cat-
egories. This acknowledges the indisputable fact that the prospect of nu-
clear war which has confronted mankind since Hiroshima and Nagasaki is
qualitatively different from the prospect of conventional war. It is true
that since World War II conventional wars have accounted for some 20
million deaths and must be prevented by conventional disarmament and
the peaceful settlement of disputes. The destructive capacity of nuclear
weapons, however, is unprecedentedly imperiling for the first time in
human history, the planet we live on, all human life on it and its support
systems. The Final Document of the Tenth Special Session of the General
Assembly"6 (the First Special Session devoted to Disarmament) states
this very clearly at paragraphs 19 and 20:
19. The ultimate objective of the efforts of States in the disarmament
process is general and complete disarmament under effective interna-
tional control .... Progress towards this objective requires the conclu-
sion and implementation of agreements on the cessation of the arms
race and on genuine measures of disarmament, taking into account
the need of States to protect their security.
20. Among such measures, effective measures of nuclear disarmament
and the prevention of nuclear war have the highest priority .... "
The Final Document also calls for measures and agreements to
achieve the prohibition or control of other weapons of mass destruction
such as chemical weapons and the balanced reduction of conventional
armaments and armed forces. 8 Provision is also made for partial and
comprehensive measures. 19
The language of the Final Document makes a distinction between
measures and agreements at paragraph 19 and 21.20 The implication is
clear. Agreements are by themselves not effective in achieving disarma-
ment. The implementation of disarmament agreements however repre-
16. U.N. GAOR, Tenth Special Session (Agenda Item 10), U.N. Doc. A/S-10-23 (1978)
[hereinafter SSOD I].
17. Id. at 11 19-20.
18. See Id.
19. Id. at 1 24-26.
20. Id. at 19, 21.
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sents an effective or genuine measure. The Programme of Action adopted
at the First Special Session devoted to Disarmament" prescribes a range
of issues on which multilateral agreement is necessary.
To consider the Treaties and agreements themselves, there is no
doubt that the INF Treaty22 between the U.S. and USSR, entered into
force on 1 June 1988, is the first genuine nuclear weapons disarmament
agreement. It eliminates all of the ground-launched intermediate range
(1000-5500 kin) and shorter-range (500-1000 km) missiles and launchers
of both parties and all of the support equipment. The verification provi-
sions of the Treaty have been described as being unprecedented, combin-
ing systematic on-site inspection, challenge inspection and national tech-
nical means of verification. A detailed analysis of the Treaty is not
relevant to this discussion. Its significance is obvious despite the fact that
the number of weapons eliminated comprise only three to four percent (3-
4%) of the total nuclear arsenal in the world.
Linked to the current improvement in the relationship between the
U.S. and the USSR are the bilateral talks going on regarding the ratifica-
tion of the 1974 bilateral Threshold Test Ban Treaty (TTBT),5 and the
1976 US-USSR Peaceful Nuclear Explosions Treaty (PNET).21 The for-
mer prohibits underground nuclear weapon tests having a yield in excess
of 150 kilotons which many commentators dismiss as far too high to act
as a curb on the development of nuclear weapons. The latter regulates
explosions conducted outside nuclear weapon test sites.
The most important treaty in this category of restricting nuclear
weapon tests is the 1963 multilateral Partial Test Ban Treaty (PTBT)21
prohibiting any nuclear explosions in the atmosphere, outer space or
under water. The failure to achieve a comprehensive test ban treaty to
include underground testing has been regarded as a major lacuna. Follow-
ing the initiative of a group of non-aligned countries, an amendment con-
ference has been called for so that the PTBT can be converted into a
CTBT.2 6 The depository states are required to convene such a conference
but the proposal is unlikely to achieve the necessary consensus among the
three nuclear-weapon states for it to be adopted.
The 1968 Treaty on the Non-Proliferation of Nuclear Weapons
21. U.N. GAOR, Tenth Special Session (Agenda Item 11), U.N. Doc. A/S-10/23 (1978).
22. Treaty on the Elimination of their Intermediate-Range and Shorter-Range Missiles,
Dec. 8, 1987, United States-U.S.S.R., S. TREATY Doc. No. 11, 100th Cong., 2d Sess. (1988),
reprinted in 27 I.L.M. 84 (1988) [hereinafter INF Treaty].
23. Threshold Test Ban Treaty, July 3, 1974, United States-U.S.S.R., reprinted in 13
I.L.M. 906 (1974) (unratified) [hereinafter TTBT].
24. Peaceful Nuclear Explosions Treaty, May 28, 1976, United States-U.S.S.R., re-
printed in 15 I.L.M. 891 (1976)[hereinafter PNET].
25. Treaty Banning Nuclear Weapons Tests in the Atmosphere, in Outer Space and
Underwater, Aug. 5, 1963, United States, U.K. and U.S.S.R., 14 U.S.T. 1313, T.I.A.S. No.
5433, 480 U.N.T.S. 43 [hereinafter PTBT].
26. Id. art. III, 1.
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(NPT)27 has become the most important part of the nuclear non-prolifer-
ation regime today. It embodies a carefully structured arrangement of re-
ciprocal obligations between nuclear-weapon and non-nuclear weapon
states. The Treaty aims at preventing the spread of nuclear weapons to
non-nuclear weapon states, commits the parties to the cessation of the
nuclear arms race and nuclear disarmament, and facilitates the peaceful
uses of nuclear energy. Despite the refusal of some important countries to
join the NPT there has been a steady growth in the number of countries
joining the NPT regime. The Fourth Review Conference of the Treaty is
scheduled for 1990 but more important will be the result of the 1995 Con-
ference which will have to decide on the period of extension of this
Treaty.
In the category of treaties dealing with nuclear weapons there is the
1971 Treaty on the Prohibition of the Emplacement of Nuclear Weapons
and Other Weapons of Mass Destruction on the Sea-Bed and the Ocean
Floor and in the Subsoil Thereof 8 under which parties to the Treaty are
prohibited from placing nuclear and other weapons of mass destruction
and facilities for such weapons on or under the sea-bed outside a 12-mile
limit from the coast line. The 1959 Antarctic Treaty" demilitarized the
Antarctic region which became the first nuclear weapon-free zone to be
created by treaty. This aspect of the Treaty is widely acclaimed by its
exclusivity, the fact that signatories have full rights in contrast to those
acceding to the Treaty, the presence of South Africa as a party, and more
recently the agreement for the exploitation of mineral resources in Ant-
arctica has been the subject of controversy. The 1967 Treaty for the Pro-
hibition of Nuclear Weapons in Latin America (Treaty of Tlatelolco) °
also created a nuclear weapon free zone for the first time in an inhabited
part of the world by prohibiting the testing, use, manufacture, production
or acquisition by any means, and the receipt, storage, installation, deploy-
ment or any form of possession of any nuclear weapons in Latin America.
More recently the 1985 South Pacific Nuclear Free Zone Treaty or the
Treaty of Rarotonga"1 established a nuclear free zone in the South Pacific
where parties are forbidden to manufacture or acquire by other means
any nuclear explosive device, as well as to possess or control any such a
device inside or outside the zone. Nuclear testing and the dumping of
radioactive waste is also prohibited. The 1967 Outer Space Treaty 2 bans
27. Treaty on the Non-Proliferation of Nuclear Weapons, July 1, 1968, 21 U.S.T. 483,
T.I.A.S. No. 6839, 729 U.N.T.S. 161 [hereinafter NPT].
28. Treaty on the Prohibition of the Emplacement of Nuclear Weapons and Other
Weapons of Mass Destruction on the Sea-Bed and the Ocean Floor and in the Subsoil
Thereof, Feb. 11, 1971, 23 U.S.T. 701, T.I.A.S. No. 7337.
29. Antarctic Treaty, Dec. 1, 1979, 12 U.S.T. 794, T.I.A.S. No. 4780, 402 U.N.T.S. 4780.
30. Treaty for the Prohibition of Nuclear Weapons in Latin America, Feb. 14, 1967, 22
U.S.T. 762, T.I.A.S. No. 7137, 634 U.N.T.S. 3265.
31. South Pacific Nuclear Free Zone Treaty, Aug. 6, 1985, reprinted in 24 I.L.M. 1442
(1985).
32. Treaty on Principles Governing the Activities of States in the Exploration and Use
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the placing of nuclear or other weapons of mass destruction in Earth's
orbit and on celestial bodies or the stationing of nuclear weapons in outer
space. The establishment of military bases and testing of weapons on ce-
lestial bodies is also banned. The 1979 Moon Treaty3 declares that the
Moon shall be used exclusively for peaceful purposes and bans the use of
the Moon and other celestial bodies for military purposes. As of 1987, this
treaty had only eleven parties.3 '
Among the bilateral treaties the 1972 ABM Treaty, the SALT I
Agreement, the TTBT, PNET and SALT II have been mentioned.
In the non-nuclear category, the 1925 Geneva Protocol has been men-
tioned. In 1972 the Convention on the Prohibition of the Development,
Production and Stockpiling of Bacteriological (Biological) and Toxin
Weapons and on their Destruction" was concluded eliminating all forms
of biological weapons and toxins. The Convention contains a commitment
of the parties to negotiate for a similar ban on chemical weapons. These
negotiations are going on in the Conference on Disarmament, the Geneva
based 40-nation negotiating forum. In 1977, a Convention on the Prohibi-
tion of Military or Any Other Hostile Use of Environmental Modifica-
tions Techniques (ENMOD Convention)36 was concluded multilaterally
to ban the manipulation of nature to cause such phenomena as earth-
quakes, tidal waves, flooding, etc.
The 1981 Convention on Prohibitions or Restrictions on the Use of
Certain Conventional Weapons Which May Be Deemed to be Excessively
Injurious or to Have Indiscriminate Effects37 has three protocols restrict-
ing the use of land mines, booby traps, incendiary weapons and fragmen-
tation weapons. This Convention was the initiative of the International
Committee of the Red Cross.
A distinct category of treaties encompass confidence-building mea-
sures which are not themselves disarmament or arms control measures.
Nevertheless, they are relevant to our discussion since they are aimed at
the prevention of nuclear war and have been concluded between the U.S.
and the USSR. These bilateral treaties include the 1963 Memorandum of
of Outer Space, Including the Moon and Other Celestial Bodies, Jan. 27, 1967, art. IV, 18
U.S.T. 2410, T.I.A.S. No. 6347, 610 U.N.T.S. 205.
33. Agreement Governing the Activities of States on the Moon and Other Celestial
Bodies, Dec. 5, 1979, reprinted in 18 I.L.M. 1434 (1979) [hereinafter Moon Treaty].
34. Moon Treaty signatories as of 1987: Austria, Chile, France, Guatemala, India, Mo-
rocco, The Netherlands, Peru, The Philippines, Romania and Uruaguay.
35. Convention on the Prohibition of the Development, Production and Stockpiling of
Bacteriological and Toxin Weapons and Their Destruction, April 4, 1972, 26 U.S.T. 583,
T.I.A.S. No. 8062.
36. Convention on the Prohibition of Military or any Other Hostile Use of En-
viromnental Modifiction Techniques (ENMOD), May 18, 1977, 31 U.S.T. 333, T.I.A.S. No.
9614.
37. Convention of Prohibitions or Restrictions on the Use of Certain Conventional
Weapons Which May Be Deemed to Be Excessively Injurious or to Have Indiscriminate
Effects, U.N. Doc. A/CONF.95/15 (1980), reprinted in 19 I.L.M. 1523 (1980).
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Understanding"8 which established the famous Moscow-Washington "hot-
line;" the 1971 Agreement on Measures to Improve the US-USSR Direct
Communication Link"9 which modified the 1963 agreement; the 1971
Agreement on Measures to Reduce the Risk of Outbreak of Nuclear
War;40 the 1972 Agreement on the Prevention of Incidents on and over
the High Seas;41 the 1973 Agreement on the Prevention of Nuclear War;
42
the 1987 Agreement on the Establishment of Nuclear Risk Reduction
Centres;43 the Agreement on Notification of Launches of International
Balligtic Missiles and Submarine Launched Ballistic Missiles44 and the
June 1989 Agreement between the U.S. and the USSR on the Prevention
of Dangerous Military Activities. 45 Some of these agreements such as the
Agreement to Avoid Nuclear Accidents have also been concluded bilater-
ally between the USSR and France and USSR and the UK.
The most important multilateral agreement on confidence building
measures is the Helsinki Document on the Confidence-Building Measures
and Certain Aspects of Security and Disarmament in Europe (1975).' It
is part of the Final Act of the Helsinki Conference on Security and Co-
operation in Europe and envisages the notification of major military ma-
neuvers in Europe. 47 As a follow-up to the Helsinki Accords the Stock-
holm Agreement on Confidence-Building Measures of 198648 was con-
cluded to prevent surprise attack or accidental war in Europe. The
verification arrangements of the agreement were innovative. The Agree-
ment covers important troop movements, military exercises and similar
activities within designated limits.
Despite the number of treaties and agreements described above, the
arms race both nuclear and non-nuclear continues and threatens to enter
outer space as well. The idea of having a comprehensive treaty for general
38. Memo of Understanding Establishing the U.S.A.-U.S.S.R. Direct Communications
Link, United States-U.S.S.R., signed June 20, 1963, 14 U.S.T. 825, T.I.A.S. No. 5362.
39. Agreement on Measures to Improve the U.S.-U.S.S.R. Direct Communications
Link, United States-U.S.S.R., signed Sept. 30, 1971, 22 U.S.T. 1590, T.I.A.S. No. 7187.
40. Agreement on Measures to Reduce the Risk of Outbreak of Nuclear War, United
States-U.S.S.R., signed Sept. 30, 1971, 22 U.S.T. 1590, T.I.A.S. No. 7186.
41. Agreement on the Prevention of Incidents on and Over the High Seas, United
States-U.S.S.R., signed May 25, 1972, 23 U.S.T. 1168, T.I.A.S. No. 7379.
42. Agreement on the Prevention of Nuclear War, United States-U.S.S.R., signed June
22, 1973, 24 U.S.T. 1478, T.I.A.S. No. 7654.
43. Agreement on the Establishment of Nuclear Risk Reduction Centers, United
States-U.S.S.R., signed Sept. 15, 1987, reprinted in 27 I.L.M. 76 (1988).
44. Agreement on the Notification of Intercontinental Ballistic Missile and Submarine
Launched Ballistic Missile Launches, United States-U.S.S.R., signed May 31, 1988, re-
printed in 27 I.L.M. 1200 (1988).
45. Agreement on the Prevention of Dangerous Military Activities, June 12, 1989, re-
printed in 28 I.L.M. 877 (1989).
46. See Conference on Sbcurity and Co-operation in Europe: Final Act, Aug. 1, 1975, 73
DEP'T. ST. BULL. 323 (1975), reprinted in 14 I.L.M. 1292 (1975).
47. Id.
48. Conference on Confidence-and-Security-Building Measures and Disarmament in
Europe: Final Stockholm Document, Sept. 19, 1986, reprinted in 26 I.L.M. 190 (1987).
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and complete disarmament has been the subject of discussions in the
past. In 1961, the U.S. and USSR issued a "Joint Statement of Agreed
Principles for Disarmament Negotiations""9 known as the McCloy-Zorin
Agreement. This agreement was unanimously endorsed by the U.N. Gen-
eral Assembly. Negotiations to implement the principles broke down in
later years but some of these principles have been embodied in the Final
Document of SSOD I." More recently, bilateral US-USSR statements
have contained important statements of principle such as the statement
that a "nuclear war cannot be won and must never be fought.""1 Impor-
tant as these agreed statements are, until they are formally embodied in
treaties which impose legal obligations on states they will only remain
declaratory and not mandatory.
In the category of multilateral treaties it is also important to note the
status of implementation of the agreements and the number of parties to
them. The Nuclear Non-Proliferation Treaty, as of 1 January 1989, had
139 parties and ranks as the multilateral disarmament treaty with the
largest number of adherents.52 The PTBT with 118 parties, the 1925 Ge-
neva Protocol with 115, the BW Convention with 111, and the Outer
Space Treaty with 91 parties are other agreements with a large number of
adherents.
Looking to the future in the present context of improving US-USSR
relations, it is reasonable to expect further agreements in disarmament
and arms control. A fifty percent reduction of strategic nuclear weapons
has been agreed upon in principle and negotiations are proceeding. In Vi-
enna, the CFE talks hold promise of an agreement reducing conventional
weapons in Europe. In the Conference on Disarmament, negotiations on
achieving a chemical weapons ban are being pursued energetically al-
though problems remain. The body of treaties must be steadily expanded
to achieve disarmament while ensuring that existing agreements are
implemented.
49. Report of the United States and the Soviet Union to the 16th General Assembiy
on the Results of Their Bilateral Talks, U.N. Doc. A/4879 (Sept. 20 1961), in U.S. ARMS
CONTROL AND DISARMAMENT AGENCY 1961 DOCUMENTS ON DISARMAMENT 439-431.
50. SSOD 1, supra note 16.
51. United States-Soviet Summit in Geneva, Joint Statement of Nov. 21, 1985, Weekly
Compilation of Presidential Documents, Nov. 25, 1985, at 1422.
52. NPT, supra note 27.
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Right to Survival as Right to Life of
Humanity
REIN MULLERSON*
International law is by its nature mainly a state-centric, normative
system, although, step by step, it begins to turn towards other social enti-
ties and individuals as such. Nevertheless, its norms, until recently, were
concerned almost exclusively with rights and duties of states, state-like
entities or intergovernmental organizations.
One of the basic rights of states, according to many international
lawyers, is the right of a state to existence and self-preservation. Though
contemporary international law does not contain such wording, the right
of a state to existence is protected by such fundamental principles of in-
ternational law as non-use and non-threat of force, non-interference in
internal affairs, sovereign equality of states and others. Confirming the
right to self-determination, international law protects also the existence
and survival of people and nations.
Today, however, international law begins more and more to address
the individual. In contemporary international law, one may find an in-
creasing number of rules addressed directly to the individual. Often
times, an individual not only has rights created by international legal
documents but has direct access to international mechanisms which have
been established in order to protect the rights of human beings.'
One of the most important, one would even say, most fundamental of
human rights is the right to life. This means that international law pro-
tects not only the right of states or the right of people to existence, but
the right of every human being to existence, in other words, the right of
people to life.
For example, Article 3 of the Universal Declaration of Human Rights
and Article 6 of the International Covenant on Civil and Political Rights
contain this right. Article 6(1) of the Covenant says that "every human
being has the inherent right to life." Though other paragraphs of this
Article speak mainly of the limitation of capital punishment and its aboli-
tion, the right to life is not confined to limitation or abolition of capital
punishment. The right to life includes also, for example, the necessity to
limit infant mortality, to fight against starvation, epidemics, killings by
criminals as well as members of the police forces, and involuntary
* Professor of International Law, Institute of State and Law of the Academy of Sci-
ences of the USSR; Member, U.N. Human Rights Committee.
1. Procedures for the protection of Human Rights have been implemented in the U.N.
Human Rights Commission, the Human Rights Committee, the European Commission and
the European Court of Rights and other bodies.
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disappearances.
It is very interesting and important to note that the Human Rights
Committee, established under the International Covenant on Civil and
Political Rights, has elaborated two general comments on Article 6.2
In the first of these comments, adopted in 1982, the Committee con-
cluded that it is the highest duty of states to prevent wars, acts of geno-
cide and other acts of mass violence, which lead to arbitrary deprivations
of life.3
This means that under contemporary international law, war contra-
dicts not only the principle of non-use of force, but the right to life as
well. Hence, those who unleash aggressive wars violate not only the prohi-
bition of use of force in international relations, but Article 6 of the Cove-
nant on Civil and Political Rights as well.
In 1983 the Committee, adopting the second general comment on Ar-
ticle 6, further developed the understanding of the right to life. "Obvi-
ously, elaboration, testing, production and deployment of nuclear weap-
ons presents one of the most serious dangers to life, which humanity
confronts nowadays." The Committee concluded that "production, test-
ing, possession, deployment and use of nuclear weapons should be prohib-
ited and recognized as a crime against humanity."'
Hence, not only the use of nuclear weapons, which in any case is con-
trary to international law because of the so-called humanitarian law, but
even its production, possession, testing and deployment should be re-
garded at least as a threat to the right to life. In this case, it is not a
threat against the life of some individuals, but against millions of human
beings. This is why one can conclude that in contemporary international
law, there is appearing in embryo, at least, the right of humanity to life
and to survival.
So, one can see that international law is turning, though slowly and
insufficiently, not only towards individuals but also towards humanity as
a whole. I think that such trends in the development of international law
show that problems of these two extreme social subjects - those of every
individual and of humanity as a whole - are acquiring special
significance.
Indeed, a society where every human being is not free, where rights
and freedoms of all men and women are not ensured, cannot be a free
society. This means that protection of human rights is one of the global
problems challenging all nations.
On the other hand, emergence of such global dangers as the threat of
nuclear holocaust, environmental crises and intensification of the interde-
2 Article 6 is the only article to which two general comments are devoted.
3. International Covenant on Civil and Political Rights, G.A. Res. 2200 A (XXI), Add.
1, 21 U.N. GAOR Supp. No. 16 at 52, U.N. Doc. A/6316 (1966).
4. Id. at Add. 4.
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pendence of people, makes the center of our concerns the protection of
humanity as a whole.
International law does not reflect sufficiently these tendencies, espe-
cially as to the protection of humanity against global threats.
The threats of nuclear holocaust and of environmental catastrophe
are challenging not only individual human beings but also entire states
and their populations. Every human being is mortal. Many states and
even populations have disappeared also from the world. Is it humanity's
turn now? Has humanity lost its immortality?
An answer to this question depends mainly on the behavior of hu-
manity itself, on its ability to realize its unity and to behave accordingly.
Everybody, jurists especially, has to contribute in order to ensure not
only the right to life and the right of states and peoples to existence, but
also the right of humanity to survival. The right to survival is the "nor-
mative expression of the main shared value of humanity - life of every
human being, of every nation and of humanity as a whole." This value
must have priority over all other values and interests.
It is understandable that when the existence of humanity as a whole
was not challenged by global threats, when natural disasters or wars in
one part of the world did not affect other parts, there was no need for
such a right as the right to survival. Legal protection is needed when
there is a real threat to certain values or interests. There is no doubt that
dangers to the survival of humanity do exist, and as a consequence of the
emergence of threats, protection against them is needed. International
law has its role to play in this protection.
The right to survival as a natural right of humanity is a result of the
natural striving for self-preservation of human beings. For its implemen-
tation, it is necessary to have adequate rules in positive international law.
As I have mentioned before, there are already certain norms in embryo
but implementation of this right calls for radical changes, not only in the
normative structure of international law but also in international mecha-
nisms and procedures.
There are treaties on environmental protection, on the limitation of
the arms race and disarmament,5 and there are prospects for concluding a
treaty on the fifty percent reduction of strategic nuclear weapons of the
USSR and the U.S. I would say that these domains of international law
are less developed than most of the other branches, or at least, the level
of development is not adequate to the importance of these fields of legal
regulation.
These are global problems which pose a threat to all of humanity.
For their solution, efforts by all of humanity are needed. I would like to
emphasize - by humanity means not only by all states or governments,
it means that all men and women, their national and especially interna-
5. Among them such an important treaty as the INF Treaty.
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tional organizations and movements can and must make important con-
tributions to the solution of global problems.
There are some rather influential nongovernmental organizations
(NGOs) which are already contributing to the solution. For example,
Greenpeace in the field of environmental protection and other movements
of "greens." Amnesty International and other NGOs deal rather effec-
tively with human rights questions. The International Association of Phy-
sicians has made an important contribution to the struggle against nu-
clear holocaust. Every one of us believes that our organization will do no
less than the aforementioned NGOs.
As a member of the U.N. Human Rights Committee, I can assess the
contribution made by NGOs in the domain of human rights protection. I
would say that it is difficult to overestimate this contribution. Such coop-
eration between NGOs and intergovernmental organizations is needed in
the solution of all global problems because these are problems and con-
cerns not only of all governments, but of every individual person and all
of humanity.
I am sure that in order to resolve all these global problems, including
the elimination of thermonuclear weapons, a new vision of the world is
necessary. No doubt, after the resolution of these global threats we shall
face new ones.
In the contemporary world, the main social contradiction is not the
contradiction between capitalism and socialism. The basic contradiction
in today's world, which should become the main driving force in the de-
velopment of the world society and in the creation of its unity, is the
contradiction between global threats to humanity and its desire to sur-
vive. Of course this unity will not be without contradictions. It is neces-
sary to get rid of old dogma posing the East against the West, socialism
against capitalism. What is needed is not the search for differences but
for problems and interests which are common to us. It is one of the main
ideas of the new thinking in the Soviet Union. I believe perestroika in the
USSR and in other socialist countries and the renovation of socialism will
contribute greatly to the restructuring of the world society. Another con-
dition necessary for the resolution of global problems is the openness of
states and societies to each other. It is necessary not only to get rid of
"iron curtains," but to work together to create a global civil society; as
some international lawyers and political scientists call it - a coming
global civilization.
In changing the world, states, NGOs and other social forces will elab-
orate necessary .legal and political norms, create adequate international
mechanisms and procedures which will ensure the resolution of global
problems and guarantee the survival of humanity.
The road of radical progress in the elimination of nuclear weapons is
blocked by the nuclear deterrence doctrine and its rather influential ad-
vocates. It is impossible to prove that this doctrine is correct. However,
the practical proof of its insolvency is also impossible; for proving it
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would mean nuclear disaster.
I do agree with E. Meyrowitz that the nuclear deterrence doctrine
does not take into account the inherent instability and fragility necessary
for nuclear deterrence.' To follow this doctrine would mean a continuing
nuclear arms race, lack of confidence between states and a much greater
possibility of an unsanctioned nuclear conflict.
However, the people who do not believe in nuclear deterrence and
who are trying to rid the world of this mass destruction weaponry should
not limit themselves by demonstrating the weak points, immorality and
lawlessness of the doctrine. We, lawyers from different countries following
different ideological concepts, should jointly begin working out a positive
and convincing answer to the advocates of nuclear deterrence, especially
to those who candidly believe that the Third World War has not taken
place due to the existence of nuclear weapons. If we are to find a convinc-
ing answer to the question which guarantees mechanisms and procedures
that can make nuclear deterrence a senseless idea in the eyes of soberly
thinking people, this should be done jointly by the lawyers of various
countries. The combined efforts of not only lawyers, but of political scien-
tists, historians, economists and representatives of other branches of
knowledge are necessary.
A political and legal model of a nuclear free world should be the re-
sult of such efforts because it is impossible to just eliminate nuclear
weapons without a radical restructuring of international relations. The
world was nuclear free before 1945. It was the "pre-nuclear world" but it
was not at all peaceful. Consequently, the post-nuclear world should be
considerably different from the pre-nuclear world.
Taking into account the fact that political and legal models of a nu-
clear free world can be worked out only by joint efforts, I would like to
share with you some ideas on the outline of such a world.
This is going to be a world where sovereign states will remain major
actors in the international system. But the factor of their interdepen-
dence and the need to proceed from the priority of universal human val-
ues and interests over national or class interests while determining their
policy should be manifested both in international law and, naturally, in
the behavior of states. The world community progresses from the unilat-
eral dependence of some states on other states to the universal interde-
pendence of nation-states. In the classical international law of "civilized"
nations, this was reflected in the norms of colonial dependence and right
of states to war (jus ad bellum) via the struggle for independence. In
contemporary international law, this fact is reflected in the principles of
sovereign equality of states, the right of self-determination and other
norms.
6. Meyrowitz, Strategic Arms Negotiations: A Critical Reassessment Panel Discussion
- Transcript Excerpts, 16 N.Y.U.J. INT'L L. & POL. 673, 679 (1984).
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In the present-day world, interdependence should manifest itself, in
particular, in a voluntary limitation of the sovereignty of states based on
reciprocity for the benefit of international mechanisms aimed at ensuring
the considerations of universal human interests in the behavior of states.
While exercising their sovereignty, the states should, for their own and
mutual good, reciprocally limit their sovereign rights. At present, when
states take international obligations upon themselves, as a rule, they are
striving to remain judges in their own cases, most frequently unilaterally
and ultimately solving the problems of interpretation and observance of
obligations taken. In the future, various international control mechanisms
preventing internationally wrongful acts and resolving disputes should
become a natural accompaniment of the international obligations of
states. In a nuclear free world, there should function powerful interna-
tional mechanisms ensuring control over the observance of obligations
taken by states. The mechanisms should be capable of contributing to the
prevention of violations of the norms of international law. I would say
that a strong preventive diplomacy based on norms of international law is
needed. A greater role should be played by the obligatory procedures of
peaceful resolutions of international conflicts.
Though states should remain the main actors of the international
system, international NGOs should be active participants of the interna-
tional legal process. Further democratization of international relations
presupposes the unconditional right of every person to the free choice of
their destiny without any external interference and the participation of
individuals themselves in the international legal process through their
representation in various public organizations.
Most world conflicts were not due to the ideological, economic or cul-
tural differences between and among states, but rather to the efforts of
some states to spread their ideological, economic or political systems to
other states. I should add, that the Soviet state was also not free from
such attempts; however, in the contemporary world, such attempts will be
viewed as leading toward the annihilation of humanity. What is equally
important, the diversity of the world, is not an obstacle to reaching its
golden age. Quite to the contrary, its viability depends on its cultural,
economic and even ideological diversity. Only in such a world is mutual
enrichment of national societies possible. A genuine tolerance of other
ways of thinking and living is needed.
Nuclear disarmament demands a much deeper cooperation in eco-
nomic, environmental and humanitarian spheres. A higher degree of mu-
tual trust should exist among states and nations. This means openness
and predictability in both foreign and domestic policy, strict observance
of the norms of international law, to say nothing of the inadmissibility of
a violation of the obligations taken by states. States should resist using,
allegedly in their interests (I doubt that this actually can be in anyone's
interest), the vague and debatable provisions contained in the principles
and norms of international law.
We, the organization of lawyers, can contribute to the elimination of
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such vague provisions. The advisory opinions of the International Court
of Justice should be used on a wider scale for this purpose.
Unlike previous epochs, World War I and, above all, World War II
have determined that there are no victors in wars because often a victor
loses as much as a loser. Even a conventional war in some regions of the
world today (in Europe, for instance) could mean the end of civilization
in such regions. The higher the development of civilization, the more in-
terconnected is the world, and the more destructive for the world is any
violence. However, this objective reality is far from being fully under-
stood. From the point of view of norms, such an understanding should be
reflected (e.g., in the acceptance of the principle of the non-use of force or
threat of force in international relations as jus cogens). This claim, then,
should never be admissible, under any pretext, for unilateral military ac-
tion across national borders. Self-defense is admissible only in the case of
a direct armed attack.
Some limitations imposed by international law (e.g., a prohibition on
interference in the internal affairs of other countries or the use of force in
international relations as well as other such regulations), are of great im-
portance for the defense of sovereignty of the states whose internal affairs
have been interfered with by another state. The observance of such a ban
is also in the best interests of those states whose internal affairs have not
been interfered with by another state as well as those states who are pre-
pared to use force in the international arena. In the present-day interde-
pendent world, a ban on the use of force by State A against State B
secures not only the interests of State B but of State A as well. On the
basis of reciprocity, it also bans the use of force against State A. This ban
is for the benefit of State A as well because of the fact that it is blocking
the way for international political escapades which are against the inter-
ests of any nation.
The elimination of nuclear arms is a difficult task. The road is
blocked by political, economic, ideological and psychological factors. The
realistic possibility of the establishment of a nuclear-free world is above
all seen in the fact that there is no other alternative to such a world. The
only alternative is totally inadmissible because it could ultimately lead to
a nuclear disaster and the self-destruction of humanity.
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Fundamental Rights and Nuclear Arms
THEO VAN BOVEN*
This Congress meets in a climate which is in some respects consider-
ably better than that prevailing a few years ago. The Palme Commission
on Disarmament and Security Issues starts its final statement issued in
Stockholm on April 14, 1989, with the observation that:
It concludes its work at a time when reason and common sense seem
at last to be taking hold in the world. Long and bloody conflicts in
several regions are ending. The prospects for halting the arms race
have rarely appeared so promising. There seems to be a greater spirit
of cooperation among countries. The United Nations is again being
used as an important instrument for peace.1
The final statement of the Palme Commission continues:
The current situation stands in striking contrast to the state of the
world in 1980. At that time, relations between the United States and
the Soviet Union were deteriorating, rapidly, heading toward a strug-
gle reminiscent of the darkest moments of the Cold War. As the major
powers froze negotiations and exchanged insults, conflicts raged in
East and South Asia, in the Persian Gulf, in several parts of Africa,
and in Central America. Arms negotiations were stalled, as nations in
all areas of the world accelerated their military programs. As arms
races heated up, the danger of nuclear war seemed less and less an
abstract idea, and more and more a possibility.'
One of the decisive factors that improved the international political
climate was the emergence of a new and enlightened leadership in the
Soviet Union. The two superpowers have become increasingly aware that
they can no longer afford to spend extravagant resources for a crazy and
senseless arms race without doing irreparable harm to vital economic and
social needs of their societies and to the viability of their political sys-
tems. This is progress, and it appears that the world looks a little safer.
THREATS TO PRESENT AND FUTURE GENERATIONS
However, there is at the same time a growing concern that a whole
range of imminent long-term threats are putting the very survival of pre-
sent and future generations in serious jeopardy. The notion of threats to
* Professor of International Law, Rijksuniversiteit Limdburg, Maastricht, The Nether-
lands; former Director of Human Rights at the United Nations.
1. The Palme Commission on Disarmament and Security Issues, A World at Peace:
Common Security in the Twenty-First Century 5 (Stockholm Apr. 14, 1989) [hereinafter
Palme Commission].
2. Id.
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human dignity and to the survival of humanity is definitely not a paro-
chial sentiment but represents the deeply felt concerns of broad constitu-
encies of national and international public opinion. Let me share some
statements with you which reflect these concerns.
In December 1988, at the occasion of the 40th anniversary of the
Universal Declaration of Human Rights, a group of lawyers from various
continents and from countries with different legal, political and social sys-
tems, came together in this country, in the cities of Maastricht and
Utrecht, to assess the present significance of the Universal Declaration. In
the joint statement drawn up and known as the "1988 Maastricht-Utrecht
Statement on the Universal Declaration of Human Rights," the following
text figures prominently as an expression of present day concern which
definitely had not the same urgency and the same dramatic significance
at the time when the Universal Declaration was drafted. The text reads:
As a living instrument the Universal Declaration permits and compels
addressing the new threats to human dignity and to the survival of
humanity. These threats are:
- Excessive armaments and nuclear weapons which may lead to mass
destruction;
- excessive extraction of natural resources and destruction of the
environment;
- economic injustices which cause deprivation, hunger and mass pov-
erty; and
- potential dangers to the human species as result of developments
in science and technology.
These new threats not only affect the human rights of millions of indi-
viduals but the very existence of groups, individuals and humanity as
a whole. Therefore, all individuals and collective entities have a right
to effective protection against these threats. Governments have the
collective responsibility to ensure human survival and development.'
A draft document for the World Convocation on Justice, Peace and
the Integrity of Creation of the World Council of Churches, to be held in
Seoul, Korea, from 6 to 12 March 1990, identifies the perilous threats
which face the life of today's world on the basis of the following realities:
- Every minute, the nations of the world spend 1.8 million U.S. dol-
lars on military armaments;
- every hour, 1,500 children die of hunger-related causes;
- every day, a species becomes extinct;
- every week during the 1980's, more people were detained, tortured,
assassinated, made refugees, or were in other ways violated by repres-
sive governments than at any other time in history (with the excep-
tion of World War II);
3. Maastricht-Utrecht Statement on the Universal Declaration of Human Rights No. 3,
4, to be published in 7 NETH. Q. HUM. RTS. (1989).
VOL. 19:1
FUNDAMENTAL RIGHTS
- every month, the world's economic system adds over 7.5 billion
U.S. dollars to the catastrophically unbearable debt burden of over
$1,500 billion now resting on the backs of the people of the Third
World;
- every year, an area of tropical forests, three quarters the size of
Korea, is destroyed and lost;
- every decade, the sea level will rise by about 1.5 meters as a result
of present global warming trends, portending disastrous consequences
for our planet and especially for the coastal areas."
While I am of course aware that the focus of this Congress is on nu-
clear weapons and the law, we cannot ignore the fact, which is also re-
flected in the range of subjects assigned to this morning's working groups,
that the threats posed by production, possession, deployment and poten-
tial use of nuclear weapons are intimately related to other threats to hu-
mankind. In the report of the Independent Commission on International
Development Issues, under the Chairmanship of Willy Brandt and enti-
tled "North-South: a program for Survival," political and military securi-
ties are rightly brought in close relationship with other factors that con-
stitute root causes of large-scale instability and human suffering. The
Brandt Commission stated:
Our survival depends not only on military balance, but on global co-
operation to ensure a sustainable biological environment and sustaina-
ble prosperity based on equitable shared resources. Much of the inse-
curity in the world is connected with the divisions between rich and
poor countries - grave injustice and mass starvation causing addi-
tional instability.5
In a similar vein, the Palme Commission on Disarmament and Secur-
ity Issues stated in its most recent report on Common Security in the
Twenty-First Century:
... [S]ecurity is a broader and more complex concept than protection
from arms and war. The roots of conflicts and insecurity include pov-
erty, economic disparities within nations and between them, oppres-
sion, and the denial of fundamental freedoms. Unless problems of so-
cial and economic underdevelopment are addressed, common security
can never be truly attained. New threats to security also are emerging
from environmental problems and the degradation of certain ecosys-
tems. Against these threats to humanity's survival, the adversaries in
the East-West conflict no longer stand on opposite sides; they often
confront the same dangers - dangers they share as well in North-
South relations. In this respect, common security could evolve from a
concept intended to protect against war to a comprehensive approach
4. World Council of Churches, Towards an Ecumenical Theological Affirmation on
Justice, Peace and the Integrity of Creation 2 (Mar. 6-12, 1990) (First Draft for the World
Convocation on Justice, Peace and the Integrity of Creation).
5. NORTH-SOUTH: A PROGRAMME FOR SURVIVAL 124 (1980).
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to world peace, social justice, economic development and environmen-
tal protection.6
COMMON RESPONSIBILITY
The Charter of the United Nations has laid down, in its description
of the purposes and principles of the World Organization and in its insti-
tutional framework, the fundamentals of a global peace strategy. The
United Nations system constitutes the major forum and the major instru-
ment for international cooperation. It is also through the United Nations
that the international law of cooperation is shaped. This international law
of cooperation is based on the premise of common needs and common
interests which can only be properly handled through joint efforts. We
note with satisfaction that after a period which was marked by a grave
erosion of the principle of multilateralism and multilateral cooperation,
the improved international climate gave new impetus to multilateral co-
operation. The opportunities to strengthen the position and the authority
of the United Nations are now more propitious than before.'
One of the main characteristics of the law of international coopera-
tion is the imperative notion of common responsibility. The peace strat-
egy of the United Nations Charter requires concerted efforts on the part
of the international community and of the international organizations
that form the structural and constitutional framework of this community.
But, it cannot be denied that nation states are still the main constitutive
elements and the main actors, and that the duty to cooperate in good
faith rests in particular with them.'
At the same time, we see the notion evolving in international law
that obligations and entitlements are no longer the sole attributes of
states but first and foremost pertain to human beings and to peoples.9
The right to survival is not meant as the survival of states but as the
survival of peoples, persons and ultimately humanity as a whole. Similar
observations can be made with respect to the right to peace and the right
to development. Modern international law is in many respects a people-
oriented law, with people as beneficiaries and duty bearers. Modern inter-
national law is also being developed to protect and preserve common
principles, common values and what is understood as the common heri-
tage of humankind and the common heritage of this planet. A common
6. Palme Commission, supra note 1, at 7.
7. See also Franck, Soviet Initiatives: U.S. Responses - New Opportunities for Reviv-
ing the United Nations System No. 3, 83 AM. J. INT'L L. 531 (1989).
8. See also the Declaration on Principles of International Law concerning Friendly Re-
lations and Co-operation among States in accordance with the Charter of the United Na-
tions, G.A. Res. 2625, 25 U.N. GAOR (1883d plen. mtg.), at 1 (1970). See the principle
relating to "The Duty of States to cooperate with one another in accordance with the Char-
ter." Id. at 7.
9. See Kiss, L'Etat Moderne et le Droit International, in LA CONCEZIONE DEL DIRIrrO E
DELLO STATO, NELL'ERA DI RIVENDICAZIONE DELLA DIGNITA DELLA PERSONA UMANA 71 (1988).
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responsibility is not only resting upon states but on all organs of interna-
tional and national society as well.
It is heartening that numerous non-governmental organizations, and
also professional groups and associations, have become increasingly aware
of this common responsibility and are giving concrete expression of this
awareness in their activities. Eminent scientists put in good conscience, to
themselves and to the world, pertinent questions about the effects of their
research on humanity and on the natural and biological environment.
These questions touch upon issues of fundamental existence and survival.
There are leading economists who are questioning the priorities which are
dictated by rampant militarism and by uncontrolled demands of the mili-
tary-industrial complex.' 0 The same economists have offered schemes for
the conversion of military expenditure to civilian production. We as law-
yers are gathering here in pursuance of our efforts to see nuclear arms
outlawed and to give normative content to the right to peace, the right to
survival and the right to development as a basis for international
cooperation.
In the following part of this presentation, I would like to elaborate on
three issues which require the constructive and cooperative efforts of law-
yers in the furtherance of international peace and human dignity. The
first aspect, already commented upon, relates to the creation and the
functioning of structures for international cooperation aimed at strategies
for peace and justice. The second aspect concerns the elaboration of prin-
ciples and rules for normative behavior, notably the formulation of rights
and duties. In light of this morning's agenda, the piece de resistance will
be, in this context, a discussion of norms with regard to the right to sur-
vival, the right to peace and the right to development, with special refer-
ence to weapons of mass destruction. The third aspect pertains to the
need to monitor compliance with principles and rules of normative
behavior.
STRUCTURES FOR PEACE AND JUSTICE STRATEGIES
Lawyers have largely contributed to the development of the law of
international organizations. In these days of an improved international
political climate, renewed efforts should be focused on strengthening the
rule of law and the role of law in matters of international cooperation.
The Palme Commission, in its recent report, pleads for the transfor-
mation of the current international system to one grounded more firmly
on the rule of law on the basis of three simultaneous and mutually rein-
forcing developments." First, the development of patterns of behavior in
which disputes are resolved peacefully in accordance with the U.N. Char-
ter. A variety of peaceful means are available: mediation, arbitration, dip-
lomatic negotiations, and others. Second, the strengthening of interna-
10. Tinbergen, What Road to Survival?, WORLD PRESS REv. 25, Aug. 1984.
11. Palme Commission, supra note 1, at 8.
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tional institutions, including the International Court of Justice;
arbitration and mediation agencies; regional political and economic orga-
nizations; and, of course, the United Nations itself as well as its subsidi-
ary bodies. In this respect, the role for the U.N.- Secretary-General can be
an important one with a view to anticipating and forestalling conflicts.
For this purpose, the Secretary-General should have the necessary means
and personnel at his disposal to monitor the world situation with the as-
sistance of military observers, fact-finders and experts. The final means
for strengthening the present international system is the mobilization of
public opinion. It is obvious that here private organizations and profes-
sional associations, like the International Association of Lawyers against
Nuclear Arms, can play a vital role. They are natural allies and partners
in all structures of international cooperation for justice and peace.
PRINCIPLES AND RULES OF NORMATIVE BEHAVIOR
Before reviewing the right to survival, the right to peace and the
right to development as principles and rules for the normative behavior of
states and all other national and international actors, we have to make
three preliminary observations. First, it is evident that whatever be the
legal quality of these rights, inasmuch as they distinguish themselves
more by their moral appeal than by their legal enforceability, they raise
important issues when one arrives at establishing and defining a hierar-
chy of norms. At least with regard to the right to survival and its compo-
nent elements, which we will discuss in a moment, the imperative charac-
ter in terms of jus cogens commends itself in a forceful manner. In the
same vein, the qualification of erga omnes obligations, as articulated by
the International Court of Justice in the case of the Barcelona Traction,
Light and Power Company, comes to our mind.1 2 My second preliminary
observation is in fact more elementary and perhaps over-obvious. The
right to survival, the right to peace and the right to development would
all become illusory and devoid of any meaning in situations and circum-
stances where resort could be taken to the use of weapons of mass de-
struction. However, as we noted before, these rights are also threatened
by other factors and circumstances than an outbreak of a nuclear holo-
caust. My third preliminary observation brings back to our minds the vi-
sion outlined by Franklin D. Roosevelt in his famous message of the
"Four Freedoms."'" There he spoke of freedom from want and freedom
from fear which, in addition to the traditional freedom of expression and
freedom of worship, should be the foundation of a world for present and
for future generations. Roosevelt had a similar vision in mind in terms of
individual and collective rights as we wish to express through the notions
of the right to survival, the right to peace and the right to development.
12. Barcelona Traction, Light and Power Company, Limited (Belgium v. Spain), 1970
I.C.J. 3 (Judgement of Feb. 5, 1970).
13. See VAN BOVEN, DE VOLKENRECHTELIJKE BESCHERMING VAN DE GODSDIENSTVRIJHEID
(INTERNATIONAL PROTECTION OF RELIGIOUS LIBERTY) 67 (1967).
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Since the Four Freedoms were proclaimed by Roosevelt in 1941, we have
tried to give some further normative content to these rights and
freedoms.
The right to survival is obviously related to and largely covered by
the right to life, provided the latter is interpreted in a sufficiently com-
prehensive manner. Moreover, the notion of the right to survival conveys
in a clearer sense that the rights to life are at stake, not only the rights of
present generations but also those of the future. The right to survival
finds a clear expression in international instruments which were drawn up
in the fresh recollection of those horrendous practices which denied life
and existence to whole groups of people. The Convention on the Preven-
tion and Punishment of the Crime of Genocide (1948) is of course the
most striking example of such an international instrument, and the Inter-
national Convention on the Suppression and Punishment of the Crime of
Apartheid (1973) may also be mentioned in this context. In view of Af-
rica's -history, it is not by accident that the African Charter on Human
and Peoples' Rights explicitly brings out the right of all peoples to exis-
tence as a survival condition.' It is also not by accident that in the draft
declaration on the rights of indigenous peoples, which is presently being
elaborated in the United Nations with participation of representatives of
indigenous peoples themselves, emphasis is put on survival conditions in
terms of right to self-determination and right to land. 5 Past and present
practices of genocide and ecocide affecting large numbers of indigenous
peoples explain this approach and this orientation.
For present purposes, it is appropriate to pay due attention to the
interpretation formulated in 1982 by the Human Rights Committee with
regard to Article 6, relating to the right to life, in the International Cove-
nant on Civil and Political Rights. The Human Rights Committee is a
body composed of independent experts with recognized competence in
the field of human rights whose task is to monitor the implementation of
the International Covenant. In its general comments relating to Article 6
of the Covenant, the Human Rights Committee not only deals with such
aspects as arbitrary killings by security forces and the disappearance of
persons, but also, with measures to reduce infant mortality and to in-
crease life expectancy, especially by adopting measures to eliminate mal-
nutrition and epidemics. The committee gave its general comments a still
broader scope by observing:
[W]ar and other acts of mass violence continue to be a scourge of hu-
manity and take the lives of thousands of innocent human beings
every year. Under the Charter of the United Nations, the threat or use
of force by any state against another state, except in exercise of the
inherent right of self-defence, is already prohibited. The Committee
14. African Charter on Human and Peoples' Rights, art. 20.
15. See first revised text of the Draft Universal Declaration on the Right of Indigenous
Peoples, U.N. Doc. E/CN.4/Sub.2/33 (1989) (prepared by the Chairman-Rapporteur of the
Working Group on Indigenous Populations, Mrs. Erica-Irene Daes).
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considers that states have the supreme duty to prevent wars, acts of
genocide and other acts of mass violence causing arbitrary loss of life.
Every effort they make to avert the danger of war, especially thermo-
nuclear war, and to strengthen international peace and security would
constitute the most important condition and guarantee for the safe-
guarding of the right to life. In this respect, the Committee notes, in
particular, a connection between article 6 and article 20, which states
that the law shall prohibit any propaganda for war (paragraph 1) or
incitement to violence (paragraph 2) as therein described. 6
Three years later, in 1985, the Human Rights Committee took the
unique decision to make a further interpretative statement with respect
to Article 6 of the International Covenant on Civil and Political Rights
which brings us to the heart of the theme of this Congress. I now quote
paragraphs 3, 4, 6 and 7 of this general comment of the Human Rights
Committee:
3. While remaining deeply concerned by the toll of human life taken
by conventional weapons in armed conflicts, the Committee has noted
that, during successive sessions of the General Assembly, representa-
tives from all geographical regions have expressed their growing con-
cern at the development and proliferation of increasingly awesome
weapons of mass destruction, which not only threaten human life but
also absorb resources that could otherwise be used for vital economic
and social purposes, particularly for the benefit of developing coun-
tries, and thereby for promoting and securing the enjoyment of
human rights for all.
4. The Committee associates itself with this concern. It is evident that
the designing, testing, manufacture, possession and deployment of nu-
clear weapons are among the greatest threats to the right to life which
confront mankind today. This threat is compounded by the danger
that the actual use of such weapons may be brought about, not only in
the event of war, but even through human or mechanical error or
failure.
6. The production, testing, possession, deployment and use of nuclear
weapons should be prohibited and recognized as crimes against
humanity.
7. The Committee accordingly, in the interest of mankind, calls upon
all states, whether parties to the Covenant or not, to take urgent
steps, unilaterally and by agreement, to rid the world of this menace.'7
It should be noted that this text was adopted by consensus. The
Human Rights Committee is, this should be recalled, not an academic
body but an organ composed of 18 lawyers from different political, legal
and social systems whose duty is to interpret and monitor the provisions
16. Report of the Human Rights Committee, 37 U.N. GAOR Supp. (No. 40) (1982). See
General comment 6(16) (art. 6), 2.
17. Report of the Human Rights Committee, 40 U.N. GAOR Supp. (No. 40) (1985). See
General comment 14(23) (art. 6), 3, 4, 6 and 7.
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of the International Covenant on Civil and Political Rights. The text I
quote represents therefore a good deal of legal authority and deserves
close attention.
When we review the right to peace, the just-mentioned comment of
the Human Rights Committee is equally relevant. I will not further elabo-
rate on the link between that text and the right to peace but briefly refer
to human rights instruments that are particularly pertinent with respect
to the right to peace. We are all familiar with the famous preambular
paragraph of the Universal Declaration of Human Rights, stating,
"Whereas it is essential, if man is not to be compelled to have recourse, as
a last resort, to rebellion against tyranny and oppression, that human
rights should be protected by the rule of law."' 8 Moreover, one of the
means and methods included in the U.N. Declaration on Social Progress
and Development (1969) for attaining the goals of this Declaration is for-
mulated in Article 27, which identifies as policy objectives:
(a) The achievement of general and complete disarmament and the
channeling of the progressively released resources to be used for eco-
nomic and social progress for the welfare of people everywhere and, in
particular, for the benefit of developing countries;
(b) The adoption of measures contributing to disarmament, including,
inter alia, the complete prohibition of tests of nuclear weapons, the
prohibition of the development, production and stockpiling of chemi-
cal and bacteriological (biological) weapons and the prevention of the
pollution of oceans and inland waters by nuclear wastes. 9
The important 1986 Declaration on the Right to Development, to
which I will make further reference in a moment, also highlights the im-
portance of the establishment, maintenance and strengthening of interna-
tional peace and security and of achieving general and complete disarma-
ment under effective international control, and seeks to ensure that the
resources released by effective disarmament measures are used for com-
prehensive development, in particular that of developing countries (Arti-
cle 7). Furthermore, the right to peace finds expression in the 1984 Decla-
ration on the Right of Peoples to Peace as stated in the preamble in the
awareness "that in the nuclear age, the establishment of a lasting peace
on Earth represents the primary condition for the preservation of human
civilization and the survival of mankind."2 Since we reviewed a number
of collective aspects relating to the right to peace and identified some of
the links that exist between the right to peace, the right to survival and
the right to development, I would also like to mention a corollary effect of
18. Universal Declaration of Human Rights of 1948, adopted by the General Assembly
on Dec. 10, 1948.
19. United Nations Declaration on Social Progress and Development, art. 27, G.A. Res.
2542,.24 U.N. GAOR (1829th mtg.) at 14 (1969).
20. Declaration on the Right of Peoples to Peace, G.A. Res. 11, 39 U.N. GAOR (57th
mtg.) at 2 (1984).
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the right to peace on the level of the individual person in as much as he
claims his entitlement to exercise the right of conscientious objection to
military service. It is a substantial progress that the United Nations Com-
mission on Human Rights has given in recent years, after this issue was
blocked for a long time, a formal recognition to the right of conscientious
objection to military service.2 1
As regards the right to development, we should be guided by the im-
portant 1986 Declaration on this subject. The Declaration describes de-
velopment as a comprehensive economic, social, cultural and political pro-
cess which aims at the constant improvement of the well-being of the
entire population and of all individuals on the basis of their active, free
and meaningful participation in development and in the fair distribution
of benefits resulting therefrom. The Declaration stresses that the human
person is the central subject of development and should be the active
participant as well as the beneficiary of the right to development. I men-
tioned already, when reviewing the right to peace, that both the right to
development and the right to peace are closely interlinked and that, as
the Declaration on the Right of Development correctly puts it, interna-
tional peace and security are essential elements for the realization of the
right to development. A security system that relies on weapons of mass
destruction is not conducive for the realization of the right to develop-
ment. As the Palme Commission stated:
Security cannot in any real sense be said to exist at a personal or
national level in a condition of chronic underdevelopment. Poverty it-
self is insecurity. Poverty is insecurity because of the fear of hunger,
disease and early death that afflicts the hundreds of millions.
2
1
MONITORING MECHANISMS; DEMOCRATIC PROCESSES
It is in the general interest, and lawyers would be the last to disagree,
that rules and principles as well as concrete undertakings should be com-
plied with. There is a need for effective control mechanisms, at national
and international levels, to monitor disarmament and arms control ar-
rangements. It is a process that the superpowers, and also other nations,
are now more than in the past willing to accept an enhanced role of the
United Nations, including effective supervisory mechanisms as a security
device in their mutual interest.2 3 Such control mechanisms can also have
important preventive effects on the development of new weapon systems,
irrespective of which category they may belong. We should insist on the
rules laid down in Article 36 of 1977 Additional Protocol I to the Geneva
21. See Right of Conscientious Objection to Military Service, U.N. Doc. E/CN.4/46
(1987), U.N. Doc. E/CN.4/59 (1989).
22. Palme Commission,. supra note 1, at 27.
23. See the Aide Memoire of the USSR, "Towards Comprehensive Security Through
the Enhancement of the Role of the United Nations," 43 U.N. GAOR Annex (Agenda Item
73) at 2 (1988).
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Conventions of 1949 to the effect that:
In the study, development, acquisition or adoption of a weapon,
means or method of warfare, a High Contracting Party is under an
obligation to determine whether its employment would, in some or all
circumstances, be prohibited by this Protocol or by any other rule of
international law applicable to the High Contracting Party.2 '
This leads me to emphasize that control and transparency are essen-
tial ingredients of democracy. It is a matter of the greatest concern that
in most societies, or perhaps in virtually all countries, everything regard-
ing research, development, production and trade of weapons is sur-
rounded by walls of secrecy. The reasons for this are obvious, but this
state of affairs does not make the world a safe place. To a large extent,
the vital issues of decision-making and the processes leading to military
build-up are withdrawn from effective democratic and public control. It
was Eisenhower, who in his 1961 farewell address, warned against this
state of affairs. He said:
In the councils of government, we must guard against the acquisition
of unwarranted influence, whether sought or unsought, by the mili-
tary-industrial complex. The potential for the disastrous rise of mis-
placed power exists and will persist. We must never let the weight of
this combination endanger our liberties and democratic processes.2
As lawyers, as responsible citizens of our countries and, more in gen-
eral, as persons concerned with human dignity, we cannot be indifferent
to the question of liberties and democratic processes within our nations.
We face here an essential human rights issue which is worth defending.
24. D.D. EISENHOWER, THE WHITE HOUSE YEARS, WAGING PEACE 1956-1961, at 616
(1965).
25. 1977 Additional Protocol I to the Geneva Convention of 1949, art. 36.
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International Aspects of the Rights to Life,
Peace and Development
P.N. BHAGWATI*
I am grateful to the International Association of Lawyers Against
Nuclear Arms (IALANA) for giving me an opportunity to speak to you
this afternoon. You will be glad to know that we in India have also set up
an association called, "Indian Lawyers Against Nuclear Arms" under the
same objectives as IALANA and it proposes to work in the Indian-ruled
continent as an affiliate of IALANA. I have been appointed President of
this Association which has some leading lawyers on its Board. The Secre-
tary-General Sharma is also here with us at this Conference. It is for us
lawyers in India a matter of great satisfaction that IALANA has been
formed with the objective of creating international awareness among law-
yers throughout the globe about the grave threat of extinction facing hu-
manity; charging them with the purpose of making major contributions to
the development of international law against production, use and deploy-
ment of nuclear weapons. I am sure the deliberations of this conference
will go a long way toward the realization of this goal.
The New York Zoo had at one time installed (I do not know whether
it is still there) in the Great Apes House an exhibit entitled, "The most
dangerous animal in the world." The exhibit consisted of a mirror with
the following phrase:
You are looking at the most dangerous animal in the world. It alone,
of all the animals that ever lived, can exterminate entire species of
animals. Now it has achieved the power to wipe out all life on earth.
Today, on account of mass weapons of destruction fashioned by the inge-
nuity of man, the world is at the brink of annihilation. Humanity is fac-
ing the danger of extinction and the future of the humanity of this planet
is at stake. One shudders to think what the state of this planet would be a
day after a nuclear holocaust. The unsure potential for destruction from
nuclear weapons is spine chilling. For the first time since the end of the
Second World War and the creation of the United Nations as an instru-
ment for maintenance of international peace and security, the threat of
nuclear war, which will yield no victors should it erupt, is again facing
humanity.
Nuclear war will lead to colossal destruction and catastrophic conse-
quences for civilization and for all life on earth. The data available clearly
indicate the growing destructive effect of the increasingly sophisticated
* Former Chief Justice, Supreme Court of India; President, Indian Lawyers Against
Nuclear Arms.
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nuclear and thermo-nuclear weapons upon the environment and upon
human life. Under these conditions, which have had no analogues in the
entire history of mankind, the world community must pause to consider,
with an awareness never before parallelled, what a heavy price mankind
is paying for the irresponsible and insane arms race which is leading hu-
manity toward destruction. The total military expenditure worldwide is
now in excess of some $1,000 billion (U.S.) per year, which is five times
India's gross national product. Each minute the world is spending more
than a million dollars on the arms race. The arms trade is increasing thir-
teen percent every year. One billion dollars produces approximately
28,000 jobs in military and industrial establishments, while the same
amount of money could generate double the employment in consumer in-
dustries and three times the number of jobs in education. The average
world expenditure on a soldier is $20,000, yet only $380 is spent on a
school child (this amount is even smaller in developing countries). There
are nearly 600 soldiers for every 100,000 people but only eighty-five doc-
tors for that same number of people. There is also, due to increasing mili-
tarization, military dominance of scientific research which drains treasur-
ies, weakens economies and distorts science and human values.
Apart from this, while billions of dollars are being spent on nuclear
weaponry, 40,000 children in developing countries are dying each day
from hunger and disease, seven million people are undernourished, 600
million people remain illiterate, 1.5 billion people have only a limited ac-
cess to medical assistance or do not have it at all, 1.2 billion have no
drinking water or sanitation, and 250 million children have no schooling.
As a consequence of the arms race, especially that of weapons of mass
destruction, the most precious values that constitute the meaning and
context of the right to life, the right to international peace and security,
and the right to development are seriously jeopardized and are in grave
danger of being destroyed. There is an integral relationship and close con-
nection between the right to life, the right to peace and the right to devel-
opment on the one hand, and the nuclear arms race on the other. The
nuclear arms race negates these rights, or at least, creates serious obsta-
cles in the promotion of these rights.
Let me first address the implications of the right to life. Insofar as
priority can be given to any single human right, it is the right to life that
should be given top priority since life is requisite for enjoying all other
human rights. There have been two stages in the process of the develop-
ment of the right to life. The most important aspect of the right to life, is
the traditional interpretation of life as contained in constitutional instru-
ments. The distinctive features of such an interpretation, on the one
hand, are strictly of an individual nature and on the other hand, involve
international aspects of this right. This right is affirmed in general terms
in Article III of the Universal Declaration of Human Rights' and it is
1. G.A. Res. 217A, 3 U.N. GAOR (Resolutions, Pt. 1) at 135, U.N. Doc. A/810 (1948).
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broadly defined in Article VI of the International Covenant on Civil and
Political Rights' which provides: "Every human being has the inherent
right to life. This right shall be protected by law. No one shall be arbi-
trarily deprived of his life."3 There are references in this article to the
cases where this right would be imperilled; one is the death penalty, and
the other is when deprivation of life constitutes the crime of genocide.
This interpretation of the right to life was, however, soon found to be
inadequate. The need for a broader interpretation of the right to life was
emphasized by the Human Rights Committee when it said: "The Com-
mittee has noted that quite often the information given concerning Arti-
cle 6 has been limited to only one of the aspects of this right. It is a right
which should not be interpreted narrowly." The creation of nuclear weap-
ons, the sophistication of those already existing, the creation of other
kinds of weapons of mass destruction, and the unprecedented nuclear
arms race, have considerably intensified the threat to the life of the world
community.
In this situation, the right to life acquires a new significance; a new
dimension which hitherto had not come to light and which constitutes the
second stage in the right to life concept. In the first place, since a nuclear
war threatens the lives not only of individuals but also of whole peoples,
protection of the right to life is being demanded by everyone. As a result,
the right to life has received recognition not only as an individual right,
but also as a collective right. Secondly, ensuring the right of life far ex-
ceeds the responsibilities and capabilities of a single nation-state and
calls for a concerted political effort of all members of the international
community. This is particularly true for the states which are members of
the nuclear club. Therefore, this is added to the individual aspects what I
call the international aspects of the right to life.
This development of the right to life concept which comprises quali-
tative enrichment of its contents has been finding increasing support in
recent times. The United Nations General Assembly resolution on
"Human Rights and the Use of Scientific and Technological Develop-
ments" was the first document of an international legal nature reflecting
this new qualitative approach in the right to life concept. This resolution
recognized the need to ensure that the primary right of each person,
namely, the right to life, is validated by the need to prevent the employ-
ment of nuclear weapons. The General Assembly stressed that ensuring
the right to life means "the urgent need for the international community
to make every effort to strengthen peace, remove the growing threat of
war, particularly nuclear war, halt the arms race, and achieve general and
complete disarmament. 5. The General Assembly expressed its firm con-
2. G.A. Res. 2200, 21 U.N. GAOR Supp. (No. 16) at 52, U.N. Doc. A/6546 (1966).
3. Id.
4. G.A. Res. 113, 38 U.N. GAOR Supp. (No. 47), U.N. Doc. A/38/648 (1983), reprinted
in 22 UNITED NATIONS RESOLUTIONS, Ser. 1, at 426 (Djonovich ed. 1986).
5. Id.
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viction that "all peoples and all individuals have an inherent right to
life,"6 and recognized an additional dimension of the right to life, namely,
the collective nature of this right.
The General Assembly also formulated the basic guarantee for most
effectively ensuring the right to life and indicated that the major respon-
sibility for ensuring this right should rest on the international community
thus recognizing the crucial aspects of this right. The need to save the
planet from total destruction has brought a qualitative, progressive devel-
opment to the content of the traditional right to life. It is necessary that
this enlarged content of the right to life should find reflection in effective
international law so as to act as a check on production, possession and
deployment of nuclear weapons.
Next, I will consider the right to peace which is also gravely
threatened by nuclear weapons. The right to peace concept is granted in
the United Nations Charter.7 This came into prominence in the middle of
the 1970's and has since been actively developing as a doctrine of interna-
tional law at both the national and the international levels within the
United Nations. The foundation for the explicit recognition of the right
to peace is to be found in the "Declaration on the Preparation of Socie-
ties for Life in Peace"8 which enunciated the principle that:
Every nation and every human being, regardless of race, conscience,
language or sex, has the inherent right to life in peace. Respect for
that right, as well as for other human rights, is in the common interest
of all mankind and an indispensable condition of advancement of all
nations, large and small, in all fields.9
The Human Rights Committee elaborated the universal aspect of the
right to peace in its Resolution 5 (XXXII), adopted on February 27, 1976,
when it proclaimed: "Everyone has the right to live in conditions of inter-
national peace and security and fully to enjoy his economic, social and
cultural rights and civil and political rights." There was further develop-
ment of the right to peace concept in the two conferences of experts held
in 1978 and 1980 under the aegis of UNESCO, the reports by the United
Nations Secretary General presented to the Human Rights Committee at
its thirty-sixth and thirty-seventh sessions1" and also the Seminar on the
Relations that Exist Between Human Rights, Peace and Development,"
held in New York, in 1981. It was recalled in the proceedings of that sem-
6. Id.
7. U.N. CHARTER art 1, 1 1. See also Nanda, Nuclear weapons and the Right to Peace
Under International Law, 9 BROOKLYN J. INT'L L. 283 (1983).
8. G.A. Res. 73, 33 U.N. GAOR Supp. (No. 45), U.N. Doc. A/33/486 (1978), reprinted
in 17 UNITED NATIONS RESOLUTIONS, Ser. 1, at 305 (Djonovich ed. 1986).
9. Id. at 306.
10. See Report of the Human Rights Committee, 36 U.N. GAOR Supp. (No. 40), U.N.
Doc. A/36/40 (1981). See also Report of the Human Rights Committee, 37 U.N. GAOR
Supp. (No. 40), U.N. Doc. A/37/40 (1982).
11. U.N. Doc. ST/HR/SER.A/10 (1981).
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inar that the Declaration on Social Rights and Development emphasized
that international peace and security, on the one hand, and social pro-
gress and economic development on the other, are closely interdependent
and influence each other. And as late as December 7, 1987, the General
Assembly by its resolution on the "Alternative Approaches and Ways and
Means Within the United Nations System for Improving the Effective
Enjoyment of Human Rights and Fundamental Freedoms" 2 recognized,
inter alia, that "international peace and security were essential elements
for the full realization of human rights, including the right to
development."'3
The right to peace has thus secured recognition in the United Na-
tions system and it may be regarded as a component of developing inter-
national law. The halt of the nuclear arms race and total elimination of
nuclear weapons is necessary to ensure this right to peace. Ensuring this
right to peace, just as the right to life, is of vital importance for the
destiny of humanity and is the most important condition and a necessary
prerequisite for effectively ensuring these rights.
The main function of the right to peace is the promotion and protec-
tion of the right to life through peaceful settlement of disputes, by the
prohibition of the threat or use of force in international relations, by the
prohibition of the manufacture, use and deployment of nuclear weapons,
and by total disarmament. "It is the supreme duty of the states," as ob-
served by the Human Rights Commission, "to prevent wars, acts of geno-
cide and other acts of mass violence causing arbitrary loss of life of large
sectors of the community and to make every effort to avert danger of war,
especially nuclear war and to strengthen international peace and security
as it constitutes the most important condition and guarantee of the right
to life." That is why the central focus in the activities of the international
community must belong to the proposition of achieving total disarma-
ment, particularly in the field of nuclear weapons which constitute the
major threat to international peace and security. Nuclear weapons must
be declared illegal by international law since they result in the violation
of the right of peace and the right to life, which are internationally recog-
nized universal rights.
I would also point out that nuclear weapons pose a serious threat to
the right to development. They impede development in more ways than
one. The right to development is now recognized by the United Nations
as a collective, as well as an individual right. But what is this right of
development which has been classified as a third generation human right?
It does not mean mere economic growth, it means something more. The
General Assembly, in the Preamble to the "International Development
Strategy for the Third U.N. Development Decade"1 added: "The devel-
12. G.A. Res. 119, 42 U.N. GAOR Supp. (No. 49), U.N. Doc. A/42/792 (1987).
13. Id.
14. G.A. Res. 56, 35 U.N. GAOR Supp. (No. 48), U.N. Doc. A/35/592/Add. 1 (1980),
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opment process must promote human dignity. The ultimate aim of devel-
opment is the constant improvement of the well-being of the entire popu-
lation on the basis of its full participation in the process of development
and a fair distribution of the benefits therefrom."' 5 I do not think a more
appropriate explanation of the concept of development could be found
anywhere else.
It is necessary to point out that peace, both nationally and interna-
tionally, is essential for development. So long as nuclear weaponry is a
threat to the right to peace, it is bound to create an atmosphere which is
not at all conducive to development. Moreover, there is a close interrela-
tionship between the full realization of the right to development and dis-
armament. This interrelationship has been examined by the United Na-
tions on several occasions and in this connection, the destructive
potential of existing arsenals, particularly nuclear arsenals, and the op-
portunities for development that are lost through continuing use of global
resources for military purposes, has always been a matter of great concern
to the United Nations. The study of the interrelationship between dis-
armament and international security prepared by the Secretary General
also indicated clearly that the arms race, particularly the nuclear arms
race, had developed into a threat to the security of all nations and that it
represented "a waste of resources, a diversion of the economy away from
its humanitarian purposes, a hinderance to national development efforts,
and a threat to the democratic processes."
The updated reports on the economic and social consequences of the
arms race also warned that "the arms race must be stopped not only be-
cause of the immediate peril it holds for everyone, but because, the longer
it continues, the more serious the problem of economic growth, social jus-
tice and environment will become." The report on the relationship be-
tween disarmament and development, prepared by The Working Group
of Governmental Experts in 1981,6 stated that the continued failure to
genuinely arrest the arms race or at least to stop further increase in the
quantity of resources devoted to armaments is bound to result in the loss
of opportunities to improve the economic and social prospect of mankind.
Nuclear war, should it ever occur, would for all practical purposes destroy
civilization as we now know it and would render development objectives
immaterial and meaningless.
The Final Document of SSDI (1978) also stated that the nuclear and
conventional arms build-up threatens to thwart peace and stall develop-
ment. SSDI, held in June, 1982, came to the same conclusion. Moreover,
the Sub-Commission emphasized in its resolution 1985 that the nuclear
arms race was consuming the scarce material resources of our planet, de-
stroying the ecological balance, and wasting much of our human and sci-
reprinted in 19 UNITED NATIONS RESOLUTIONS, Ser. 1, at 286 (Djonovich ed. 1986).
15. Id. at 287.
16. U.N. Doc. E/CN.4/1489 (1981).
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entific resources in destructive pursuit. Rising military expenditures, par-
ticularly those for nuclear weapons, have acquired a staggering magnitude
which has serious implications for the world economy and particularly for
the economic prospects of the developing countries.
The General Assembly, time and time again, has stressed the fact
that the arms race in the nuclear field represented the largest known in-
stance in human history of a massive diversion of resources which could
and would otherwise be available for development. The same conclusion
was reached at the International Conference on the Relationship between
Disarmament and Development" held in New York, in August-Septem-
ber 1987. The Final Document of that conference noted that the contrast
between the global military expenditure and the unmet socioeconomic
needs, particularly of the developing countries, provides a compelling
moral appeal for linking disarmament to development and that there is a
growing recognition that both the arms race, especially in the nuclear
field, and underdevelopment constitute a threat to international peace
and security.
I have referred to this collection of documents and events to empha-
size that there is near unanimous agreement in the international commu-
nity that nuclear weapons and the nuclear arms race pose a serious threat
to the third generation of the human right to development and are, in
fact, destructive of that right. Hence, it is high time that it is accepted as
a norm of international law that the manufacture, possession and deploy-
ment of nuclear arms are rendered illegal. This evolution of international
human rights law should be regarded as a matter of highest priority and
vital interest to the peoples of the world.
It is obvious that with nuclear arsenals growing at a rapid pace and
newer and more sophisticated weapons of mass destruction being fash-
ioned by science and technology, the question of effectively protecting, by
means of international law, the right to life, the right to peace and the
right to development against the threat from the nuclear arms race has
acquired great importance and urgency. The General Assembly, in its
Declaration on the Prohibition of the Use of Nuclear and Thermo-nuclear
Weapons,"8 proclaimed:
(a) The use of nuclear and thermo-nuclear weapons is contrary to the
spirit, letter and aims of the United Nations and, as such, is a direct
violation of the Charter of the United Nations;
(b) the use of nuclear and thermo-nuclear weapons would exceed even
the scope of war and cause indiscriminate suffering and destruction to
mankind and civilization and, as such, is contrary to the rules of inter-
national law and the laws of humanity;
17. Report of the International Conference on the Relationship between Disarmament
and Development, U.N. Doc. A/CONF. 130/39 (1987).
18. G.A. Res. 1653, 16 U.N. GAOR Supp. (No. 17), U.N. Doc. A/4942/Add.3 (1961),
reprinted in 8 UNITED NATIONS RESOLUTIONS, Ser. 1, at 236 (Djonovich ed. 1986).
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(c) the use of nuclear and thermo-nuclear weapons is a war directed
not against an enemy or enemies alone but also against mankind in
general, since the peoples of the world not involved in such a war will
be subjected to all the evils generated by the use of such weapons;
(d) any State using nuclear and thermo-nuclear weapons is to be con-
sidered as violating the Charter of the United Nations, as acting con-
trary to the laws of humanity and as committing a crime against man-
kind and civilization .... 11
This Declaration was reaffirmed by the General Assembly in several
of its subsequent resolutions. On January 13, 1984, the General Assembly
adopted a resolution for the Condemnation of Nuclear War.20 It is worth-
while to reproduce this resolution in full:
The General Assembly,
Expressing its alarm at the growing threat of nuclear war, which can
lead to the destruction of civilization on earth,
Drawing the attention of all States and peoples to the conclusions
arrived at by the most eminent scientist and military and civilian ex-
perts to the effect that it is impossible to limit the deadly consequence
of nuclear war if it is ever begun and that in a nuclear war there can
be no victors,
Convinced that the prevention of nuclear catastrophe is the most
profound aspiration of billions of people on earth,
Reaffirming its call for the conclusion of an international convention
on the prohibition of the use of nuclear weapons with the participa-
tion of all the nuclear-weapon States,
1. Resolutely, unconditionally and for all time condemns nuclear war
as being contrary to human conscience and reason, as the most mon-
strous crime against peoples and as a violation of the foremost human
right-the right to life;
2. Condemns the formulation, propounding, dissemination and propa-
ganda of political and military doctrines and concepts intended to
provide 'legitimacy' for the first use of nuclear weapons and in general
to justify the 'admissibility' of unleashing nuclear war;
3. Calls upon all States to unite and redouble their efforts aimed at
removing the threat of nuclear war, halting the nuclear-arms race and
reducing nuclear weapons until they are completely eliminated.2 1
This Resolution reflects the consensus of the entire international commu-
nity and it can legitimately be regarded as embodying jus cogens, a pe-
remptory notion of international law from which no derogation should be
19. Id. at 237.
20. G.A. Res. 75, 38 U.N. GAOR Supp. (No. 47), U.N. Doc. A/38/648 (1983), reprinted
in 22 UNITED NATIONS RESOLUTIONS, Ser. 1, at 283 (Djonovich ed. 1986).
21. Id.
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permissible.
A year earlier, the World Assembly for Peace and Life Against a Nu-
clear War2" was held in Prague at the end of June, 1982, and was at-
tended by 3,625 participants from 132 countries. The assembly unani-
mously expressed the view that,
the inherent right to life has been put in jeopardy by the danger of a
nuclear war and the danger has assumed unprecedented properties.
The existing international law in the field of law and disarmament
should be consolidated and expanded to confirm the unlawfulness and
the amoral nature of a nuclear war and nuclear armaments.
The humanitarian law provisions would be totally ineffective in pro-
tecting the right to life in case of the use of nuclear weapons. The Proto-
col Additional to the Geneva Convention relating to the Protection of
Victims of International Arms Conflicts established a basic rule concern-
ing the protection of the civilian population against the effects of hostili-
ties by providing that parties to the conflict shall direct their operations
only against military objectives. But this basic rule of humanitarian law
would have no real operational value in case of a nuclear conflict where
there would be practically no distinction between civilian population and
military objectives. It is therefore necessary to evolve norms of interna-
tional law for insuring the right to life under these conditions and this
requires consolidation of a provision declaring that the manufacture, pos-
session and deployment of nuclear weapons is a crime against humanity
and against peace and is therefore illegal under international law.
It should be possible to lay down norms prohibiting nuclear weapons.
We have the Geneva Protocol of 1925 regarding the prohibition on em-
ploying asphyxiating, toxic and such other gas and bacteriological
means.2 This protocol is playing an effective role as an instrument for
averting chemical war. The objective of the Convention on Prohibition of
the Development, Production and Stockpiling of Bacteriological (Biologi-
cal) and Toxin Weapons and Their Destruction is the complete liquida-
tion of bacteriological and toxic means of warfare. 4 The conclusion of
this convention has largely removed the possibility of unleashing a war
with the employment of these means.
There is no reason why, in the same way, the international commu-
nity should not agree to a Convention on Prohibition of Development,
Production and Use of Nuclear Weapons which are much more destruc-
tive than these other kinds of weapons and which can destroy the whole
of mankind several times over. I would submit that, in any event, the
22. Sponsored by the World Peace Council, held June 21-26, 1982.
23. Protocol for the Prohibition of the Use in War of Asphyxiating, Poisonous or
Other Gas, and of Bacteriological Methods of Warfare, June 17, 1925, 26 U.S.T. 571,
T.I.A.S. No. 8061, 94 L.N.T.S. 65.
24. G.A. Res. 2826, 26 U.N. GAOR Supp. (No. 29), U.N. Doc. A/8574 (1971), reprinted
in 13 UNITED NATIONS RESOLUTIONS, Ser. 1, at 386 (Dionovich ed. 1986).
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time has come to obtain the advisory opinion of the International Court
of Justice on the legality of nuclear weapons. If an opinion is rendered by
the International Court that the manufacture, possession and deployment
of nuclear arms is illegal under international law, and I believe firmly that
such an opinion would be forthcoming if the International Court is moved
for an advisory opinion, it would establish an international norm which
would add considerable strength to the already vocal opinion of the inter-
national community.
The overwhelming problem before mankind today is whether it is go-
ing to heed the voice of reason and eliminate the weapons of its destruc-
tion or blindly hurtle and insanely follow the path leading to its
annihilation.
Law, the Path to Justice; Justice, the Road
to Peace
JOHN J. GILLIGAN*
At times it seems incredible that now, almost half a century after the
development of nuclear weapons and their deliberate and premeditated
use to obliterate entire cities and their defenseless people, concern about
the very survival of human society has finally reached the point that
thousands, indeed millions, of people all over the world are uniting in an
effort to stave off the nuclear apocalypse. It appears, after all, that we
have not grown accustomed to living with the nuclear threat hanging over
all our heads - and with good reason.
The threat is, in many ways, more ominous than it has ever been.
Despite the tentative and hopeful beginnings by the two superpowers to
move in the direction of the control and elimination of nuclear weaponry,
as represented by the recent signing of the INF Treaty,' the nuclear arms
race continues apace. In the councils of government, and in the public
news media throughout the capitals of the world we hear voices raised
demanding the "modernization" of our nuclear arsenals, and the develop-
ment of entirely new and more deadly weapons systems which will render
far more efficient the delivery of death and destruction upon a distant
foe.
In analyzing our current predicament, Michael Renner, writing in the
World Watch Paper 89, entitled National Security: The Economic and
Environmental Dimensions, has written:
In addition to an enormous array of conventional arms held by nearly
every country is an arsenal of about 50,000 nuclear warheads con-
trolled by a relatively small number of states. Modern military tech-
nology has dramatically increased the destructive power of these
weapons, the range and speed of their delivery vehicles, and the so-
phistication of their targeting technologies. In less than thirty min-
utes, a single U.S. ten-warhead MX strategic missile or its Soviet
counterpart can deliver a destructive force equivalent to more than
200 Hiroshima bombs to within ninety meters of a target 11,000 kilo-
meters away.2
* Director, Institute for International Peace Studies, University of Notre Dame; former
Governor of Ohio.
1. Union of Soviet Socialist Republics - United States: Treaty on the Elimination of
their Intermediate-Range and Shorter-Range Missiles, done at Washington, December 8,
1987; reprinted in 27 I.L.M. 84 (1988) [hereinafter INFI.
2. Rener, National Security: The Economic and Environmental Dimensions, WORLD
WATCH PAPER 89 (1989).
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Ruth Leger Sivard has devoted decades of research to collecting and
organizing an authoritative accounting of the world's military expendi-
tures, together with a comparison of those expenditures our governments
have been willing to make on social programs for the betterment of the
lives of their own people. She has written in her most recent annual re-
port, World Military and Social Expenditures, 1987-88: "Every hamlet
has been brought within the orbit of conflict, every inhabitant made a
potential victim of random annihilation. Militarization presumably
designed to insulate and protect the nation state has in fact united the
world's population in a precarious mutual vulnerability."'
Every public opinion poll, every example of sociological research
aimed at measuring public attitudes towards the proliferation of these
weapons, has produced the same results: in overwhelming majorities, the
people of the world want to be rid of this menace to themselves and to
their grandchildren. Yet our governments continue to produce and deploy
these diabolical weapons and to train people to use them. Ordinary peo-
ple fully appreciate the fact that the survival of the human species - as
represented by the survival of their own progeny - is infinitely more im-
portant than any of the political or economic quarrels that would compel
the statesmen of the world to even threaten the use of nuclear attack.
But now, finally, even the statesmen are beginning to face some of
the fundamental facts, among them that a nuclear war cannot be won and
must never be fought. Both President Reagan and General Secretary
Gorbachev have publicly acknowledged this critically important truth in
almost identical phrases.
McGeorge Bundy, special assistant for national security to both Pres-
idents Kennedy and Johnson, a Cold Warrior of international renown,
wrote just a few weeks ago in the pages of the New York Times:
Most important of all, the last years have brought a new recognition,
on both sides, of the fundamental reality that, in the future as in the
past, the two superpowers will remain in a condition of mutual vulner-
ability that makes the avoidance of war between them an absolutely
primary common interest .... The new American Administration
shares with Gorbachev not only a commitment to superpower peace,
but an immediate and politically compelling requirement to make re-
ductions in its levels of defense spending.'
Those are the important truths which governments have been
brought to recognize: the arms race, especially the nuclear arms race, is
futile in terms of achieving real national security; it renders us more vul-
nerable to the very dangers we sought to avoid; and it is a hideous and
unbearable waste of resources so desperately needed for other purposes.
The top political leadership of the two superpowers, and of the other na-
tions around the world, openly profess their understanding of these
3. R.L. SIVARD, WORLD MILITARY AND SocIAL EXPENDITURES 1987-88 (1988).
4. Bundy, Ending the Common Danger, New York Times, Aug. 20, 1989, at 54, col. 1.
VOL. 19:1
THE PATH TO JUSTICE
truths and yet the war machine grinds on. Why?
It seems to me that the momentum behind the arms race all over the
globe is generated by the widely held, deeply ingrained conviction, that is
more psychological than rational, that our hopes for peace and personal
security rest upon superior strength, in this instance, military force. We
have been accustomed, in international relations, to demanding that our
military leaders prepare themselves and the nation to protect us against
the designs or assaults of any alien force.
Military leaders, being by nature and training conservative, in that
they seek to avoid surprise and unanticipated dangers, prepare their
plans with a worst case scenario as the problem to be dealt with. In their
efforts to persuade a reluctant populace, and the government, to make
available the resources necessary to meet this theoretical threat, they
warn the nation of all the possible dangers that might conceivably
threaten them, however improbable. In the course of the policy discus-
sion, the projections of possible dangers become transformed into the sol-
emn prediction of actual dangers - and the public perception of reality
becomes distorted. In other words, our political and military leadership
frequently exaggerate the danger in order to frighten, not their adversa-
ries, who presumably know the truth of the situation, but their own
people.
Fear generates more fear, on all sides, until rival nations reach a level
of almost chronic hysteria. The seminars and conversations held in recent
months between Soviet and American political and military leaders about
what really happened twenty-five years ago during the Cuban missile cri-
sis, when the world came as close as it has ever been to the edge of the
nuclear abyss, have been very instructive. Both sides have discovered
they very badly misunderstood the actions and intentions of the other,
and they grossly misjudged the forces and capabilities of the other. Imag-
ine, the world for three days stood at the brink of Armageddon by
accident!
Now, almost half a century after Los Alamos and Hiroshima, we find
ourselves in a far more perilous dilemma. Still, our scientists and techni-
cians are urged on to the development of more destructive and more
costly weapons, and our people, shivering in dread of what is to come, are
importuned by their governments to sacrifice ever more of their resources
in order to fuel this insane contest which is justified on the basis of fears
that we have deliberately created.
One may very well acknowledge that there exists, and will continue
to exist, misunderstandings, rivalries, tensions, friction between nations
and peoples - but nothing that could justify the destruction of civilized
society on a global scale. The lack of proportion between the perceived
problems and the proffered remedy is so grotesque as to defy human un-
derstanding. The situation is, in the strictest meaning of the terms, un-
reasonable and irrational.
What this represents is the absurd extreme of the notion that the
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way to resolve conflict is by the application of brute force. Lawyers, men
and women, who respect the processes of law know that there is another
and a better way. It lies in the direction of seeking justice for all parties
in a conflict, rather than attempting to establish the domination of one
adversary over the other. That effort - to establish the rule of law, and
the processes necessary to its operation - constitutes the history of the
long and painful ascent of humanity from barbarism to civilized society.
The slogans and buzz-words used in the course of the debate about
the path to be followed to peace and security are very revealing. One
phrase is, "peace through strength," which encapsulates the theory that
personal or national security lies in the ability to dominate by force any
adversary. This has been the mind-set of most of the political leadership
of most of the nations of the world since World War II, and for most
societies, reaching back into the mists of time.
This continues to be a strong influence in the affairs of nations which
simply proves the wisdom of Einstein's famous, if widely ignored, obser-
vation when he considered the long range implications for humanity of
the new source of energy which he had helped to deliver to mankind.
"Everything is utterly changed," he said, "except our way of thinking
about such matters, and so we drift toward unparallelled catastrophe."
The fact is that we have amassed these enormous arsenals of nuclear
weapons, quite capable of obliterating human existence on this planet,
and both sides now recognize the fundamental fact that these instru-
ments of destruction are not weapons, as we normally use the term, be-
cause we dare not use them. We dare not use them against each other for
fear of massive retaliation. This situation is referred to as the balance of
terror and declared to be a state of peace. Cold War is not peace, it is
war.
The further fact is that nations possessing nuclear weapons have
been unable, or unwilling, to use them even against adversaries who
lacked them. Thus, both of the superpowers have in recent times with-
drawn from military engagements with weaker, non-nuclear foes without
resorting to the ultimate weapon. In other words, the Soviet Union and
the United States have accepted what once would have been thought of
as a humiliating military defeat in Afghanistan and Vietnam without
resorting to the use of what has been advertised as the ultimate weapon,
the source of our security. And still, while we have conclusively demon-
strated the utter uselessness of nuclear weapons against any foe, weak or
strong, we continue to build more. No wonder we frighten our children.
It is now evident that we have not been developing our military capa-
bilities, but rather the nuclear powers have been working in concert to
construct a global Doomsday Machine with many triggers which has no
earthly use but which represents an intolerable threat to the survival of
life of this planet. All of this has been done in the name of preserving
peace. But peace is not what we have been seeking in this mad technolog-
ical contest. Rather, each side has been searching for the scientific break-
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through which would give them military superiority, and the means of
dominating their foe. What both sides have been seeking -- at least, until
very recently - is not peace but triumph by force of arms, peace through
strength.
We have sought not the reconciliation of differences and mutual re-
spect between parties, which is the basis of true peace, but we have
sought domination. Clearly, the reconciliation of differences is not to be
found in an arms race, any more than the end of the arms race can be
achieved by developing new generations of weaponry. More than forty
years of experience have taught us that, if nothing else.
An arms race, with the attendant secrecy so necessary to securing an
advantage over the adversary, simply serves to increase fear and suspicion
on both sides, to exacerbate tensions, to distort reality, to engender a sort
of international psychosis which renders impossible the search for mutual
understanding and compromise. There, finally, is the word: compromise.
As we are all aware, there are those on both sides (of this, or any other
dispute) who will declare that it is impossible to compromise with evil;
one cannot do business with the devil. If that be true in human and inter-
national relations, there is only one alternative: the domination of the evil
by the good, by force if necessary. And it is that attitude which has
brought us to our present impasse.
The search for common ground, leading to understanding and a les-
sening of tensions between nations, may not always be achieved through
the sudden discovery of shared values, or goals, or ideologies, but may
sometimes be discovered in the apprehension of a common danger, which
overshadows what had earlier been thought to be the primary threat to
national security or autonomy. The example of Western Europe after
World War II may illustrate the point. For generations, indeed centuries,
the peoples of Western Europe, motivated by nationalistic passion, by re-
ligious fanaticism, by economic interests, had grimly slaughtered each
other, in what appeared to be an endless blood-bath, culminating in the
two victors and vanquished alike, to the brink of total collapse and disin-
tegration as organized societies. Then they discovered that what they
shared was more important than what drove them apart, and what they
shared was a common fear of the perceived threat of the conquest of Eu-
rope by Soviet armed aggression, or internal subversion. Measured
against that menace, all of their former antagonisms and rivalries were
substantially diminished, and they moved in the direction of developing a
community of nations, operating under an expanding body of treaties and
laws. With the virtual elimination of trade barriers between these for-
merly deadly enemies, scheduled to be accomplished in 1992, the Euro-
pean Community will enter a new phase of gestational development, and
the notion that the member states are today, or in the future, capable of
waging war on each other, as they had for so many centuries, is almost
laughable.
A common danger which threatens all parties to a dispute, may well
serve to put matters into a different perspective, where compromise and
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adjustment of differences becomes not only relatively attractive but abso-
lutely imperative. The dawning realization by the political leadership of
both of the nuclear superpowers that they are truly sliding toward the
edge of the nuclear abyss, and the further realization that the threatened
extermination of the human species renders all other dangers relatively
insignificant, become a common ground of understanding which makes
possible a different sort of process. It is now possible to be pragmatists
and realists in demanding the cessation of the arms race, the gradual dis-
mantling of both conventional and nuclear forces, the opening of commer-
cial relations and cultural exchanges, and the exploration of ways to ex-
tend by law and treaty the control of the nuclear threat among other
nations who have, or are seeking, a nuclear weapons capability.
All of these developments involve an effort to reconcile differences by
negotiation and agreement, rather than by military conquest, and they
are thus truly peace-making, rather than war-making, activities. Many of
these activities are the special province of lawyers, and all of those who
believe in the rule of law rather than in the rule of naked force. The dif-
ference is very clear, and of absolute importance. Every move we make as
a nation, every decision we make as a people, moves us in one direction or
the other: either towards peace, or towards war. The notion that we can
make progress towards peace by making or preparing for war, under the
slogan of peace through strength, is a fraudulent proposition developed
by militarists in all the nations to conceal from the people their real in-
tention, which is not peace but domination.
The Lawyers' Committee on Nuclear Policy, in its Statement on the
Illegality of Nuclear Warfare has very forcefully and persuasively made
the case (which could be applied as well to a great deal of modern "con-
ventional" weaponry as well as chemical and biological weapons) that:
The legality of nuclear weapons .. .cannot be judged solely by the
existence or non-existence of a treaty rule specifically prohibiting or
restricting their use. Any correct legal analysis must take into account
all the recognized sources of international law - treaties, customs,
general principles of law, judicial decisions and the "writings of the
most qualified publicists." Of particular relevance to the legality of
nuclear weapons are the many treaties and conventions which limit
the use of any weapons in war, the traditional distinction between
combatant and non-combatant, and the principles of humanity, in-
cluding the prohibition of weapons and tactics that are especially
cruel and cause unnecessary suffering.'
The response of the realists to this argument is that it amounts to so
much legalistic quibbling and obfuscation which prevents us from facing
squarely and dealing effectively with a clear and present danger to our
national security: the threat of Soviet aggression. The fact is that in over-
5. THE LAWYERS' COMMITTEE ON NUCLEAR POLICY, STATEMENT ON THE ILLEGALITY OF Nu-
CLEAR WARFARE (rev. 1988) [hereinafter Statement].
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whelming numbers the people of the United States and the people of Eu-
rope reject the notion that the prospect of Soviet tanks rolling westward,
or the launching of a preemptive Soviet nuclear strike, has anything to do
with the reality of the world today.
It is not that the threat is not real, it is that the antidotes prescribed
and employed by the realists over past decades have resulted in the waste
of hundreds of billions of dollars that were badly needed to deal with real
problems. The end result of their programs has been that we are in
greater peril today than when they started. The waste continues despite
some hopeful, tentative moves toward new directions and new policies, as
in the case of the INF Treaty.' The history of that forty years is not a
record of achievement which entitles the realists to a vote of confidence,
never mind entrusting them with the fate of the earth.
What, then, are the real threats to our security and well-being wher-
ever on this earth we happen to live? We must realize, first of all, that the
vast majority of the people on earth live in the presence of what to them
are far more ominous and deadly threats, with which they feel equally
incapable of coping, threats to their immediate existence, and that of
their families, and their societies. War, as we know, was only one of the
Four Horsemen of the Apocalypse.
Generally speaking, we and our families are reasonably secure against
hunger and disease and various forms of enforced servitude, and so such
threats to life and liberty and the pursuit of happiness do not seem very
real to us. The experience of hundreds of millions of our fellow human
beings around the globe is quite different: they live every day in the
shadow of death, death which comes in forms against which they are ut-
terly helpless. Their immediate concerns have little to do with interconti-
nental, nuclear-tipped missiles - but rather with how to get bread and
clean water for their families, a bit of land to cultivate or shelter from the
elements. It is certainly true that if Armageddon occurs, the poor and the
rich will perish together, but for now it is a matter of perspective, and it
is not reasonable to expect people to concern themselves with what seems
to be remote dangers, when they are worrying about how to exist for an-
other day, or another week.
We too, are afflicted with a similar myopia. We have begun to appre-
ciate the dangers implicit in the nuclear arms race, but our concentration
on that danger may have led us to ignore other threats which represent
an equally great menace to the survival and security of the human spe-
cies. These are the threats which are described with compelling force in
the Report of the World Commission on Environment and Development
(the"Brudtland Commission).7
The Commission was established by, and reported to, the United Na-
6. See INF, supra note 1.
7. REPORT OF THE WORLD COMMISSION ON ENVIRONMENT AND DEVELOPMENT, OUR COM-
MON FUTURE (1987).
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tions, and was made up of twenty-one distinguished citizens from nations
all over the globe - foreign ministers, finance and planning officials, pol-
icy makers in agriculture, science and technology; many of them cabinet
ministers, or senior economists in their own governments. They met to-
gether, held hearings on five continents, and compiled their report over
the span of two years. As the title suggests, their subject matter encom-
passed the various aspects of the conflict between the efforts to engender
the kind of economic growth which will enable us to feed, clothe, and
shelter a world population which will double in the next thirty years, and
the alarming evidence of extremely serious and menacing environmental
degradation around the globe. This degradation takes many forms: the
continuing pollution of air, water and soil on an increasing scale; the
spread of the deserts and the loss of the rain forests; the depletion of the
ozone layer; the gradual warming of the earth's atmosphere, the so-called
"greenhouse effect;" the extinction of significant numbers of biological
species; the constant threat of radioactive contamination of our bio-
sphere; and just the sheer growth of the human population of the globe
which puts ever increasing pressure on a relatively diminishing base of
natural resources.
Without attempting to discuss in detail any of these phenomena, let
it be said that the Commission solemnly warned the United Nations that
these examples of environmental degradation, which now represent a
clear and present danger to the survival of the human race, are the direct
result, not of natural evolutionary forces, but of the decisions and actions
of mankind itself.
The Commission identified two primary causes for the continued as-
sault upon the global environment. The first cause, they declared, is the
abject poverty of a significant portion of the human family, especially in
the Third World which drives millions of people to a desperate struggle
for survival at whatever cost to the environment. The second cause, equal
to the first, is the heedless and reckless exploitation of the environment
by the industrialized nations, armed with the enormous power of modern
technology, and driven by the appetite for immediate profit at whatever
long range cost to future generations - a form of economic warfare on
the environment which characterizes so much of the activity of the indus-
trialized world. Taken together, these two continuing assaults against our
global environment represent a sort of all-out war of mankind against the
fragile biosphere which is the very ground of our being.
Again, without going into the details, it is clear that environmental
scientists from every nation are becoming increasingly alarmed by the
data which their research yields and by the apparent incomprehension or
indifference of the people of the world, and their governments, to the
warnings which they have been voicing.
Just last month, at a meeting attended by a dozen of the most pres-
tigious and respected members of the Soviet scientific community, and by
almost 200 American scientists, the conferees insisted that their govern-
ments recognize and react to the evidence accumulating on every side.
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Academician Ronald Sagdayev, until recently the Director of the Soviet
Space Research Program, declared to the conference that "the issue of
global survival should be elevated to the level of nuclear survival."
In a joint letter, signed and issued at the conclusion of the confer-
ence, the attenders urged Presidents Bush and Gorbachev to form "an
environmental security alliance" to deal with these environmental
threats, and that urgent appeal highlights the special dimensions and
character of the dilemma which confronts the people of the world.8
One cannot examine the problems associated with the global environ-
ment very long without being compelled to recognize certain facts, which
must be acknowledged before any effective remedial action can be
undertaken.
First, no nation on earth, however economically or militarily power-
ful, can isolate itself from the effects of the environmental degradation of
the globe. We will all pay the price in terms of a serious reduction in the
quality of life and perhaps in the extinction of life itself.
Second, no nation acting alone, or in concert with a few other na-
tions, can effectively deal with these problems. Their solution is going to
require a level of international, global cooperation, and a coordinated ef-
fort that is absolutely unprecedented in human history. It is evident, for
instance, that these problems and their successful solution render obso-
lete the traditional notions of national sovereignty. No nation, it is now
generally agreed, has the sovereign right to conduct its affairs in a way
which endangers the well-being of other people and societies beyond its
borders. A recent example of this relatively new perception of interna-
tional responsibility and accountability for the protection of the global
environment was the reaction of people and governments all over the
world to the nuclear accident at Chernobyl.
Finally, dealing effectively with these problems, protecting the com-
mon good of all humanity and of generations unborn, is going to require a
new recognition of the role of law and the legal process in the affairs of
men.
Clearly, the environmental problems which menace the globe will not
yield to the application of military might. Air and water pollution cannot
be checked by a nuclear missile strike. In fact, it quickly becomes evident
that militarism, involving the massive diversion of a nation's resources -
economic, scientific and human - to the production and deployment of
destructive weaponry, and the obsession with secrecy with its concomi-
tant element, are a large part of the problem, not the solution.
Clearly, we stand on the threshold of a new era in human affairs, an
era which was perhaps prophetically envisioned by Einstein, in which
arms races and war are understood to be, not the instruments of our se-
curity, but just one more problem to be disposed of in order to get to the
8. Statement, supra note 5.
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more important work of developing and protecting our world for future
generations.
This is the work of men and women who believe in the efficacy of law
and of legal procedure; who are devoted to the peaceful reconciliation of
differences between individuals and nations; and who are knowledgeable
in the science of constitutional structure, legislation, litigation, mediation,
arbitration and client counselling - all the wares and skills of the lawyer.
Theirs must be a central role in the emergence of this new world, not
just because of their experience in these matters and their knowledge of
law in its historical context, but because of their demonstrated faith in
the possibility of achieving for all of humanity a life of peace and justice.
We all recognize that while the lawyer is bound by a special relation-
ship to a client - whether the client be a person, a corporation or a state
- the lawyer first owes an even greater obligation to the common good,
to the welfare of all and to the rule of law itself.
The Statement of the Lawyers' Committee on Nuclear Policy makes
the point most compellingly:
The law in all its majesty would not, by itself, have brought an end to
the divine right of kings, slavery, child labor, exclusive male suffrage,
racial discrimination or the Vietnam War, but social progress with re-
spect to these and many other issues would not have occurred without
the intervention of legal principles in the political debate, or the con-
firmation of changing values in the form of legal principles. So too, in
the context of the nuclear [or environmental] dilemma, lawyers and
legal principles should lead the way in forging consensus, this time
among peoples divided by religion and background, yet united by
common interest in continued survival and international order.'
No one expects the lawyers of the world to solve any one of these
problems by their solitary efforts, but it is more widely recognized than
you might believe that ultimate success in this struggle for the future se-
curity and well being of humanity will be rendered virtually impossible
without your continued dedication and zeal, and the commitment of your
talents and energies to the building of the kind of world we all want for
all of our children, and for generations yet to come.
9. Id.
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Nuclear Weapons and the Ecology: Is
International Law Helpless to Address the
Problem?*
VED P. NANDA**
JEFFERY C. LOWE***
The purpose of this article is to call attention to the ongoing damage
and threat to the ecology of the earth posed by the continued production
and deployment of nuclear weapons, to study trends in international and
domestic law addressing this serious problem, and to recommend a direc-
tion for further development of the law.
I. THE PROBLEM
August, 1990, marked the forty-fifth anniversary of the detonation by
the United States of the atomic bombs on Hiroshima and Nagasaki, Ja-
pan. That single use opened the eyes of the world to a potential catastro-
phe more devastating than anything previously imagined, let alone em-
ployed to kill human beings. Despite partly successful efforts through
conventions to limit the testing' and spread2 of nuclear weapons, they
have nevertheless proliferated in size and numbers.' Also, an ever-increas-
* This article is an adapted version of an address given by Professor Ved Nanda at the
first IALANA World Conference held at the Hague, the Netherlands, on September 22-24,
1989.
** Thompson G. Marsh Professor of Law; Director, International Legal Studies Pro-
gram, University of Denver College of Law.
*** J.D. Candidate, Spring 1991, University of Denver College of Law.
1. See the Limited Test Ban Treaty, Aug. 5, 1963, 14 U.S.T. 1313, T.I.A.S. No. 5433
[hereinafter LTBT]; Threshold Test Ban Treaty, July 3, 1974, United States-Soviet Union,
preamble, art. 1, § 1, reprinted in 13 I.L.M. 906 (1974) (unratified), 12 U.N. DISARMAMENT
Y. B. 155-81 (1987); COMM'N ON INT'L SECURITY & ARMS CONTROL BACKGROUND AND ISSUES
187-223 (1985); B. LALL & P. BRANDES, BANNING NUCLEAR TESTS (1987); N. JOECK & H.
YORK, COUNTDOWN ON THE COMPREHENSIVE BAN (1986). But see Towell, Will Fear of Acci-
dental Blasts Torpedo Activists' Plans?, 48 CONG Q.W. REP. 1733 (June 2, 1990) (discussing
recent revelations about currently deployed U.S. warheads that were found to be unsafe).
2. See the Nuclear Non-Proliferation Treaty, July 1, 1968, 21 U.S.T. 483, T.I.A.S. No.
6839 [hereinafter NPT]; Antarctic Treaty, Dec. 1, 1959, 12 U.S.T. 794, T.I.A.S. No. 4780,
402 U.N.T.S. 71; Treaty of Tiatelolco (Latin America Nuclear Free Zone Treaty), Feb. 14,
1967, 634 U.N.T.S. 281; M. SHAKER, THE NUCLEAR NON-PROLIFERATION TREATY: ORIGIN AND
IMPLEMENTATION 1959-1979 11 (1980); U.N. ASS'N OF THE U.S., NUCLEAR PROLIFERATION: To-
WARD GLOBAL RESTRAINT (1984); Preventing the Proliferation of Nuclear Weapons, re-
printed in U.S. Dept. of State, Current Policy No. 631 (1984) (address by the Secretary of
State George P. Shultz to the United Nations Association of the United States, Nov. 1,
1984, emphasizing the U.S. policy of trying to prevent acquisition of nuclear weapons by
nations that do not already have them).
3. Over 50,000 nuclear weapons now exist throughout the world, amounting to an esti-
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ing number of countries not party to the Nuclear Non-Proliferation
Treaty of 1968 are thought to possess actual weapons or the capability to
produce them.' With thousands of nuclear bombs and missiles in exis-
tence, the possibility of an accidental detonation in a populated area5 or a
hostile use by one of the superpowers or another country can not be ruled
out.
Even if, arguendo, one were to accept the proposition that the manu-
facture and possession of nuclear weapons are not in violation of interna-
tional law,6 one cannot overstate the threat of these weapons; should nu-
clear weapons ever again be used by one country against another,
humanity and the world as we know it will be irrevocably altered, if not
completely destroyed.7
mated total yield of some 15,000 megatons- about 5000 times greater than that of all the
explosives used in the Second World War. See Climatic and Other Global Effects of Nu-
clear War (Results of a United Nations General Assembly commissioned study), DISARMA-
MENT, Autumn 1988, at 141; Warner, Environmental Consequences of Nuclear War, Sci. &
PUB. POL'Y, Feb. 1989, at 53; C. CHANT & I. HOGG, NUCLEAR WAR IN THE 1980's? (1983).
4. Besides France and China, which have developed and tested nuclear weapons, the
known countries include India (whose only nuclear explosion took place underground),
Israel, Pakistan, Iraq, Iran, South Africa, Taiwan, Brazil, Argentina and the Republic of
Korea. See Koplow & Schrag, Phasing Out Nuclear Weapons Tests, 25 STAN. J. INT'L L.
207, 209 (1989). The IAEA Bulletin periodically updates the list of NPT parties. See
SCHEINMAN, THE NONPROLIFERATION ROLE OF THE INTERNATIONAL ATOMIC ENERGY AGENCY
(1985).
5. See THE RISK OF ACCIDENTAL NUCLEAR WAR (A. Demchuck ed. 1987); Natvig, Nu-
clear Disarmament and Accidental Nuclear War, 20 BULL. PEACE PROPOSALS 219 (1989).
For an account of past accidents, see Gregory & Edwards, The Hidden Cost of Deterrence:
Nuclear Weapons Accidents 1950-1988, 20 BULL. PEACE PROPOSALS 3 (1989); Note, Liability
for Damage Caused by the Accidental Operation of a Strategic Defense Initiative System,
21 CORNELL INT'L L.J. 317 (1988).
6. Of course, the question of nuclear weapons' legality is itself an unsettled issue. All
too often - especially at the governmental level - they are simply assumed to be legal.
Since they were first developed, there has been little serious debate among the ruling elites
anywhere about this crucial issue. Moreover, general discussions of subjects such as the en-
vironmental effects of war often regard their use as outside the topic's scope. See, e.g., Scha-
fer, The Relationship Between the International Laws of Armed Conflict and Environmen-
tal Protection: The Need to Reevaluate What Types of Conduct are Permissible During
Hostilities, 19 CAL. W. INT'L J. 285 (1989).
However, in assessing the legal constraints society can and should impose on the contin-
ued existence of nuclear weapons, one should not gloss over this important matter. Sound
arguments can and should be made that they are unacceptable, both morally or ethically,
see, e.g., O'Conner, Just Peace and Just War, in AMERICAN CATHOLIC COMMITTEE, JUSTICE
AND WAR IN THE NUCLEAR AGE 99 (1983) [hereinafter AMERICAN CATHOLIC COMMITTEE], and
legally. See, e.g., LAWYERS AND THE NUCLEAR DEBATE (M. Cohen & M. Govin eds. 1988);
Green, Nuclear Weapons and the Law of Armed Conflict, 17 DEN. J. INT'L & POL'Y 1 (1988);
Meyrowitz, The Opinions of Legal Scholars on the Legal Status of Nuclear Weapons, 24
STAN. J. INT'L. L. 111 (1987); Boyle, The Relevance of International Law to the "Paradox"
of Nuclear Deterrence, 80 Nw.U. L. REV. 1407 (1986); Weston, Nuclear Weapons Versus
International Law: A Contextual Reassessment, 28 MCGILL L.J. 542 (1983); Goldblat, Nu-
clear War Cannot Be Conducted With Obedience to the Rules of International Law, 13
BULL. OF PEACE PROPOSALS 317 (1982).
7. See U.S. DEP'T OF DEFENSE, THE POTENTIAL EFFECTS OF NUCLEAR WAR ON THE CLI-
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Unfortunately, the threat of nuclear weapons extends beyond acci-
dental or deliberate detonation. Our scientific ability to understand the
effects of these weapons is increasingly catching up with our ability to
build them. We now recognize that our environment - and thus our way
of life - is placed in jeopardy by their very existence. We must confront
ongoing hazards inherent in the production, deployment, transportation
and testing of nuclear warheads and their components; in addition, the
problem of processing, disposing of and storing radioactive and
nonradioactive wastes dramatically increases year by year.
Dangers related to the transportation and deployment of nuclear
arms are illustrated by accidents involving Soviet submarines, gravely
threatening the residents and environments of the Baltic and Arctic re-
gions, and the recent revelation of "lost" nuclear missiles from a U.S. de-
stroyer in the Pacific.'
Similarly, the transportation of nuclear weapons material places
workers and residents living near weapons facilities at grave health risks.
Recently, there was a massive federal criminal inquiry into allegations
that the U.S. Department of Energy and Rockwell International Com-
pany, former operator of the Rocky Flats Weapons facility near Denver,
had dumped hazardous wastes illegally and had lied to cover up viola-
tions.9 As of this writing, Rocky Flats remains shut down because of inad-
equate waste disposal arrangements.'0
A short time ago, the Natural Resources Defense Council (NRDC)
filed a law suit against the U.S. Department of Energy (DOE) demanding
that the Department remove the shroud of secrecy surrounding the U.S.
nuclear weapons program and prepare one comprehensive environmental
impact statement covering all DOE facilities. NRDC based its claims on
allegations that DOE had failed to fulfill its responsibilities under the Na-
tional Environmental Policy Act." The environmental group demanded
that DOE "give the public the big picture" concerning nuclear weapons
production, waste cleanups, and compliance with federal hazardous waste
laws. 2 NRDC had obtained information that over eighty percent of DOE
MATE: A REPORT TO THE U.S. CONGRESS (1985); NUCLEAR WINTER, DETERRENCE AND THE PRE-
VENTION OF NUCLEAR WAR (P. Sederberg ed. 1986); 2 M. HARWELL & T. HUTCHINSON, ENVI-
RONMENTAL CONSEQUENCES OF NUCLEAR WAR: ECOLOGICAL AND AGRICULTURAL EFFECTS
(1985); THE ENVIRONMENTAL EFFECTS OF NUCLEAR WAR (J. London & G. White eds. 1984);
STOCKHOLM INTERNATIONAL PEACE RESEARCH INSTITUTE, WARFARE IN A FRAGILE WORLD: MIL-
ITARY IMPACT ON THE HUMAN ENVIRONMENT (1980) [hereinafter MILITARY IMPACT].
8. See N.Y. Times, Apr. 9, 1989, at A20, col. 1; N.Y. Times, Apr. 10, 1989, at A6, col. 6.
9. See, e.g., L.A. Times, June 28, 1989, § 1, at 4, col. 1.
10. See N.Y. Times, Mar. 31, 1990, at 26, col. 1.
11. 42 U.S.C. §§ 4321-4370a (1982).
12. See Environmentalists File Suit Against DOE Seeking Comprehensive Impact
Statement, BUREAU OF NAT'L AFFAIRS, DAILY RPT., DER No. 123, June 28, 1989; Barber,
Lawmakers, Environmental Groups Seek Review of Weapons Plants, INSIDE ENERGY/ WITH
FEDERAL LANDS, Dec. 19, 1988, at 5. But see Weinberger v. Catholic Action of Hawaii/Peace
Education Project, 454 U.S. 139 (1981) (the Supreme Court held that the Navy is not re-
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facilities were not in compliance with federal hazardous waste laws. Sev-
eral law suits are pending in four states - Washington, Colorado, Nevada
and Ohio - brought by workers and neighbors of nuclear weapons
plants. a The plaintiffs contend that because of released radioactivity
they have suffered physical injury, emotional distress and lowered prop-
erty values."'
It is clear that the events at the Rocky Flats plant were not an iso-
lated occurrence. Billions of gallons of radioactive wastes from production
of bomb-grade material have been dumped directly or indirectly into the
soil and groundwater of the United States. 5 Moreover, hundreds of nu-
clear waste disposal tanks have been leaking for years. 6 The bill for
cleaning up this waste could total over $100 billion.' 7 The recent report
that radioactivity in the Columbia River from the Hanford nuclear weap-
ons plant might have caused serious health risks to those who drank
water and ate fish from the river has renewed concern among Native
Americans, some of whom were permanent residents near Hanford and
others who, for several years, migrated to the river for a part of each year
to fish.'8
A potential catastrophe is also posed by the danger of concentrated
radioactive waste interacting with water and chemicals to form hydrogen
and organic vapors which could explode.'9 In the Ural Mountains region
of the Soviet Union, a total exclusion zone of about 1000 square kilome-
ters has existed since 1957, almost thirty years before the widely publi-
cized vast contamination and evacuation due to the Chernobyl nuclear
quired to prepare an EIS because national security precludes the Navy from disclosing
whether it has made such a proposal; thus a court does not have the information necessary
to require an EIS); Comment, Weinberger v. Catholic Action of Hawaii/Peace Education
Project: Assessing the Environmental Impact of Nuclear Weapons Storage, 3 VA. J. NAT.
RESOURCES L. 335 (1984) [hereinafter Weinberger].
13. See Schneider, Nuclear Weapons Plants Face Suits Around the U.S., N.Y. Times,
Aug. 8, 1990, at A14, col. 1.
14. See id.
15. See Steele, Hanford: America's Nuclear Graveyard, BULL. OF ATOMIC SCIENTISTS,
Oct. 1989, at 15; Davis, Congress Faces Major Decision on Nuclear-Weapons Reactors, 46
CONG Q. W. REP. 21 (Jan. 2, 1988); Alvarez & Makhijani, Hidden Legacy of the Arms Race:
Radioactive Waste, TECH. REV., Aug./Sept. 1988, at 42; Montange, Federal Nuclear Waste
Disposal Policy, 27 NAT. RESOURCES J. 309 (1987); Cleaning up Nuclear Weapons Facilities
May Top $92 Billion, 12 INT'L ENV'T REV. (BNA) 9 (Jan. 11, 1989) [hereinafter $92 Billion];
Finamore, Regulating Hazardous and Mixed Waste at DOE Nuclear Weapons Facilities:
Reversing Decades of Environmental Neglect, 9 HARV ENVTL. L. REV. 83 (1985); U.S. Gen.
Accounting Office, Department of Energy Acting to Control Hazardous Wastes at its Savan-
nah River Nuclear Facilities (Nov. 21, 1984) (GAO/RCED-85-23); Weinberger, supra, note
12.
16. See Alvarez & Malchijani, supra note 15, at 44-46.
17. See Alvarez & Makhijani, supra note 15, at 51; See also $92 Billion, supra note 15,
at 9 (putting the estimate at $92 million).
18. See Schneider, Nuclear Complex Threatens Indians, N.Y. Times, Sep. 3, 1990, at
CI, col. 1.
19. Id. at 47-48.
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reactor explosion.2 0 Radionuclide contamination sufficient to visibly affect
the genetic and biological processes of plants and animals has left the
entire area uninhabitable by humans. This catastrophe was the result of
the Kyshtyn accident in which nuclear waste from many years of nuclear
processing for military purposes was dispersed over an extensive area.21
An additional threat exists in the possibility of earthquakes. The nu-
clear power plant and disposal facility located on the Savannah River in
South Carolina lies only ninety miles from the location of the largest and
most destructive earthquake ever recorded in the eastern U.S. It occurred
in 1886 and measured eight (8.0) on the Richter scale. The earthquake
caused damage as far away as Chicago.2"
The concerns of non-nuclear nations to possible severe health risks
from nuclear testing were dramatically brought to light by Australia and
New Zealand when they sued the French in the Nuclear Test Cases.23
Those two countries sought a declaratory judgment that the "carrying out
of further atmospheric nuclear weapon tests in the South Pacific Ocean is
not consistent with applicable rules of international law," '24 and asked for
a court order to halt such tests. The French argued that "in the absence
of ascertained damage attributable to its nuclear experiments, they did
not violate any rule of international law ... "25 Because France ceased
nuclear testing before the case reached the "merits" phase, the Interna-
tional Court of Justice considered the matter moot and declined to pass
on the merits of the case. However, the Court did order interim measures,
requesting France to "avoid nuclear tests causing the deposit of radio-
active fallout" on the territories of Australia and New Zealand.26
Non-nuclear nations are not the only victims of nuclear testing. This
fact is well demonstrated by the claims of various U.S. citizens and de-
pendents against their own government for exposure through testing in
the states of New York, Nevada and Utah and in the Bikini Atoll.27 As
early as 1969, Ernest J. Sternglass, a professor of radiation physics at the
University of Pittsburgh Medical School, reported that there was a direct
correlation between the number of excess fetal deaths as a part of live
births and the amount of fallout deposits over New York state.2"
Thus, even a cursory glance at these pressing issues reveals two sim-
ple yet important observations. First, the problem of nuclear pollution is
20. On Chernobyl, see infra, notes 55-74 and accompanying text.
21. See Z. MEDVEDEV, NUCLEAR DISASTER IN THE URALS (1979). See also Trabtka,
Eyman & Auerbach, Analysis of the 1957-1958 Soviet Nuclear Accident, 209 ScI. 345
(1980).
22. Alvarez & Malchijani, supra note 15, at 47-48.
23. Australia v. France [1973] I.C.J. 99, 135.
24. Id. at 100.
25. Id. at 105.
26. Id. at 106, 142.
27. See, e.g., P. FRADKIN, FALLOUT - AN AMERICAN NUCLEAR TRAGEDY (1989).
28. Sternglass, Infant Mortality and Nuclear Tests, BULL. ATOMIC SCIENTISTS, Apr.
1969, at 18.
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global in nature. Consequently, there is a definite need to address the
ecological risks from a similar perspective. Secondly, these risks are inher-
ent in nuclear technology, whether employed for peaceful or nonpeaceful
purposes.2 9 In this respect, the nuclear accidents that have exposed the
world to the danger of nuclear radiation, as at Three-Mile Island and
Chernobyl, can be viewed as a barometer of the hazards present at pro-
duction facilities in nuclear arsenals or in nuclear-powered submarines,
satellites, etc.
Precise standards for controlling polluting activities at the interna-
tional level are currently lacking, particularly in the context of environ-
mental liability; indeed, in many instances, the same holds true even
within countries. Practically speaking, despite increasing recognition of
the many problems and their global dimensions, the various international
agreements and declarations do not elucidate an international consensus
on the issue of liability for transboundary harm.
Yet international law does contain evidence of rules that, if applied,
would impose liability on an offending state for transboundary ecological
damage. The traditional legal principle sic utere tuo ut alienum non
laedas, that a "state may not legitimately permit its territory to be used
in ways directly injurious to another state," characterizes this claim."
This maxim has been adopted in several resolutions and declarations, in-
cluding the 1972 Stockholm Declaration on the Human Environment," as
well as important decisions of international tribunals. These include the
29. See, e.g., Miatello, International Responsibility for the use of Nuclear Energy, in
UNITED NATIONS CODIFICATION OF STATE RESPONSIBILITY 287 (M. Spinedi & B. Simma eds.
1987); Curlee, Regulation of Radiation and Radioactive Materials, 31 A.F. L. REV. 69
(1989); Handl, Transboundary Nuclear Accidents: The Post-Chernobyl Multilateral Legis-
lative Agenda, 15 ECOLOGY L. Q. 203 (1988); Levy, International Law and the Chernobyl
Accident: Reflections on an Important But Imperfect System, 36 KAN. L. REV. 81 (1987);
Finamore, supra note 15; Note, Compensating Damage Arising from Global Nuclear Acci-
dents: The Chernobyl Situation, 10 LoY. L.A. INT'L & CoMp. L.J. 197 (1988) [hereinafter
Compensating Damage]; Note, After Chernobyl: Liability for Nuclear Accidents Under
International Law, 25 COLUM. J. TRANSNAT'L L. 647 (1987) [hereinafter After Chernobyl].
30. See Caldwell, Concepts in Development of International Environmental Practice,
in INTERNATIONAL ENVIRONMENTAL LAW 12, 22 (L. Teclaff & A. Utton eds. 1974); Levy, supra
note 29, at 99-100.
31. Stockholm Declaration on the Human Environment, Principle 21, in Report of the
United Nations Conference on the Human Environment, June 5, 1972, U.N. Doc. A/CONF.
48/14 at 2-65 and Corr. 1 (1972) [hereinafter Stockholm Declaration], reprinted in 11
I.L.M. 1416, 1420 (1972). See also General Assembly Resolution 2996 (XXVII) of Dec. 15,
1972 which confirms the legal significance of Principle 21, 14 U.N. GAOR A/8730 at 278,
U.N. Doc. A/CONF 4816 (1972). As early as 1961, by Resolution 1629 (XVI), the U.N. Gen-
eral Assembly declared:
The fundamental principles of international law impose a responsibility on all
states concerning actions which might have harmful biological consequences
for the existing and future generations of peoples of other states, by increasing
the levels of radioactive fallout.
16 U.N. GAOR (1043 Plenary Meeting) at 505-7, U.N. Doc. A/PV.1043 (1961). The resolu-
tion was passed by a vote of 74 in favor, 0 against and 17 abstentions.
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Trail Smelter Arbitration32 between the United States and Canada which
explicitly recognized the principle of state responsibility for trans-
boundary environmental damage:
[N]o State has the right to use or permit the use of its territory in
such a manner as to cause injury by fumes in or to the territory of
another or the properties or persons therein, when the case is of seri-
ous consequence and the injury is established by clear and convincing
evidence."3
Many writers have accepted this formulation as a rule of customary inter-
national law." '
Additionally, although it did not involve environmental harm, the In-
ternational Court of Justice's (ICJ) decision in the Corfu Channel (U.K.
v. Albania.) case 5 is cited by scholars in support of holding states liable
for damages caused by transboundary pollution. 6 The ICJ in Corfu
Channel held Albania liable for damage to British warships and loss of
life caused by mines located in Albanian waters. In the words of the
Court, liability was founded "on certain general and well recognized prin-
ciples, namely ... every State's obligation not to allow, knowingly, its
territory to be used for acts contrary to the rights of other States."3 "
From an ecological perspective, the use of nuclear material magnifies
the threat of uncompensated harm as well as the lack of a definite solu-
tion. As Professor Jenks stated relatively early,
the potential hazards of nuclear accidents and contamination are so
much more dramatic than the hazards of aviation and the older forms
of pollution that they have given a new impetus to international ac-
tion concerning ultra-hazardous liability.
38
The need remains especially urgent to further develop and apply le-
gal principles to the threat of transboundary radioactive pollution. Na-
32. Trail Smelter Arbitration (U.S. v. Canada), 3 R. INT'L ARE. AWARDS 1911 (1938); 3
R. INT'L ARB. AWARDS 1938 (1941).
33. 3 R. INT'L ARE. AWARDS 1938, 1965 (1941).
34. See,e.g., Sands, Introduction - Transboundary Nuclear Pollution: International
Legal Issues, in CHERNOBY LAW AND COMMUNICATION 1, 11 (P. Sands ed. 1988) [hereinafter
LAW AND COMMUNICATION]; Kirgis, Technological Challenge of the Shared Environment:
U.S. Practice, 66 AM. J. INT'L L. 291 (1974).
35. Corfu Channel Case (United Kingdom v. Albania) [1949] I.C.J. 4. Indeed, these
same decisions arguably support the position that strict liability should be the applicable
standard of care. See infra, notes 44-47 and accompanying text.
36. See, e.g., A. SPRINGER, THE INTERNATIONAL LAW OF POLLUTION 133 (1983); J. BARROS
& D. JOHNSTON, THE INTERNATIONAL LAW OF POLLUTION 69 (1974) [hereinafter Barros]; Gol-
die, International Principles of Responsibility for Pollution, 9 COLUM. J. TRANSNAT'L L.
283, 306 (1970).
37. Corfu Channel Case, [1949] I.C.J. at 22.
38. Jenks, Liability for Ultra-Hazardous Activities in International Law, 117 RECUEIL
DES COURS 106 (1966), quoted in Silva, Pending Problems on International Law of the En-
vironment, in ACADAMIE DE DROIT INTERNATIONAL: THE FUTURE OF THE INTERNATIONAL LAW
OF THE ENVIRONMENT 217, 222 (R. Dupuy ed. 1984).
1990
DEN. J. INT'L L. & POL'Y
tions and legal scholars must strive to objectively define specific, accept-
able limits within which countries may legally conduct their nuclear
production programs, whether for peaceful purposes or - until such time
as it is held illegal under international law - for the manufacture of
weapons. This initiative must be conducted at both the domestic and in-
ternational levels. In so doing, states must arrive at a collective under-
standing of what standard liability can most fairly be apportioned in the
event of a nuclear accident involving transboundary ecological damage. It
is the position of this paper that such liability must be imposed on a
strict basis without regard to fault or circumstances, and that producing
states must be responsible for insuring that victims receive compensation.
To date, governments of both developing3 and developed countries
have resisted attempts to establish strict or absolute liability as a formal
concept of state responsibility. This is due in part to the fact that, politi-
cally, the very issue of liability is an extremely sensitive subject. Sover-
eign states traditionally object to the idea of assigning liability without
precisely determining fault. To the political realist participating in inter-
national relations, accepting strict liability as a standard of compensation
implies foregoing legal control over vital economic activities within the
country's respective territory. Attesting to this continuing political quan-
dary is the lack of substantive progress thus far on the part of the United
Nations International Law Commission (ILC) in its work on "interna-
tional liability for injurious consequences arising out of acts not prohib-
ited by international law."'41 Moreover, the secrecy inherent in the mili-
tary context of nuclear weapons only complicates the matter further.
Another reason offered against making strict liability the standard
for compensation has been the practical difficulties foreseen in fairly as-
sessing causation and economic costs, including mitigation and reparation
efforts by victims following a nuclear accident."2 The recent tragedy at
39. On the attitudes of developing countries, see Biswas, Environment and Law: A
Perspective From Developing Countries, in id. at 389.
40. Both "strict" and "absolute" can be used to indicate a "no-fault" liability standard.
"Absolute liability" is often used to indicate a standard for which there can be no defenses,
whereas "strict liability" permits such defenses or qualifications. See, e.g., Goldie, Develop-
ment of an International Environmental Law, in LAW, INSTITUTIONS AND THE GLOBAL ENVI-
RONMENT 104, 133-34 (J. Hargrove ed. 1972). Herein, no distinction is made between the two
chiefly because that is the practice followed in many multilateral treaties purporting to es-
tablish a standard of care for transboundary harm from pollution. See, e.g., Paris Conven-
tion on Third Party Liability in the Field of Nuclear Energy, July 29, 1960, art. 1, 956
U.N.T.S. 251, discussed infra notes 146-156 and accompanying text.
41. See Report of the International Law Commission on the Work of its Thirty-Ninth
Session, 42 U.N. GAOR Supp. (No. 10) at 89, U.N.Doc. A/42/10 (1987) [hereinafter 1987
ILC Report]; Mcgraw, Transboundary Harm: The International Law Commission's Study
of "International Liability," 80 AM. J. INT'L L. 305 (1986). See also infra notes 117-34 and
accompanying text.
42. See Handl, supra note 29, at 242-47; Pelzer, Current Problems of Nuclear Liability
Law in the Post-Chernobyl Period: A German Standpoint, 39 NUCLEAR L. BULL. 66 (1987).
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Chernobyl underscored and, in a negative sense, validated this assertion. 43
The responsible government, the Soviet Union, refused to pay compensa-
tion for transboundary radiation injuries, arguing there was no legal basis
for imposing liability.
4 4
The argument has been made45 that in fact international law does
provide the basis for holding states strictly liable in this situation based
on the principles of such cases as the Trail Smelter Arbitration,6 the
Corfu Channel case,47 and others such as the Lake Lanoux Arbitration.4 s
Whether a court would hold this to be the case cannot be said. However,
as the development of technology and the interdependence of the world
expands, nations are increasingly forced to confront the consequences of
other nations' actions.' 9 The time is perhaps drawing near when interna-
tional law will formally adopt a concept of true state responsibility.
II. NUCLEAR POLLUTION - INTERNATIONAL RESPONSES
Pollution is an international problem. Increasingly, it demands atten-
tion at an international level. However, although it is developing rap-
idly,5" the law of international environmental regulation is a relatively
young field. Such is indeed the case with the regulation of nuclear pollu-
tion. Not until recently did widespread appreciation develop for the "in-
trinsically international" dimension of the hazards associated with nu-
clear power operations.5 Work had long been underway at the United
Nations and within regional organizations to institute standards and to
provide a coherent regulatory framework for the safe operation of na-
tional nuclear power installations. But unfortunately, it was not until the
1986 nuclear reactor explosion at Chernobyl in the Soviet Union52 that
43. On Chernobyl, see infra notes 55-74 and accompanying text.
44. See, e.g., Handl, supra note 29, at 223 and authorities cited; Pincus, Chernobyl is
Focus of IAEA Session; Political Maneuvering May Threaten Environmental Moves,
Wash. Post, Sept. 30, 1986, at A22, col. 1.
45. See, e.g., J. SCHEIDER, WORLD PUBLIC ORDER OF THE ENVIRONMENT: TOWARD AN IN-
TERNATIONAL ECOLOGICAL LAW AND ORGANIZATION 168-71 (1979); Handl, The Environment:
International Rights and Responsibilities, 74 PROC. AM. Soc'Y INT'L L. 223 (1980); Goldie,
supra note 36, at 306.
46. Trail Smelter Arbitration, 3 R. INr'L ARB. AWARDS 1911 (1938); 3 R. INT'L ARB.
AWARDS 1938 (1941).
47. Corfu Channel Case [1949] I.C.J. at 4.
48. Lake Lanoux Arbitration (Spain v. France), 12 R. INT'L ARB. AWARDS 281 (1957).
49. See Barnes, The Growing International Dimension to Environmental Issues, 13
COLUM. J. ENVTL. L. 389 (1988) (Deputy Administrator of the U.S. Environmental Protec-
tion Agency emphasizing global interdependence).
50. See, e.g., Nanda, Trends in International Environmental Law, 20 CAL. W. INT'L L.
J. 187 (1990); Nanda, The Establishment of International Standards for Transnational
Environmental Injury, 60 IOWA L. REV. 1089 (1975) [hereinafter International Standards].
51. See Handl, supra note 29, at 203.
52. For examples of the vast literature already available on the Chernobyl incident, see
Z. MEDVEDEV, THE LEGACY OF CHERNOBYL (1990); Handl, supra note 29; Levy, supra note 29;
Compensating Damage, supra note 29; After Chernobyl, supra note 29; Chaze, Chernobyl's
Fiery Story Emerges, U.S. NEWS & WORLD REP., May 19, 1986, at 23; Trafford & Wellborn,
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the international community truly recognized just how easily an uninten-
tional release of radiation could have a dramatic physical impact on much
of the rest of the world. Almost immediately, governments began a con-
certed effort to determine, first, how the use of nuclear material could be
made safer in order to avoid accidental transboundary harm and, second,
how to assure if possible that when accidents do occur in the future, those
outside countries suffering harm are compensated. Following Chernobyl,
in the words of one analyst, "[pleople the world over realized that na-
tional boundaries are chimerical in an age of nuclear power production. '5 3
A. Chernobyl and Its Ecological Impact
On April 26, 1986, a runaway chain-reaction of uranium-235 occurred
in reactor number four at the Chernobyl nuclear plant in the Soviet
Union. This caused what, in effect, was a slow nuclear explosion so power-
ful that it destroyed the reactor instantly, blowing its roof off and emit-
ting a cloud of lethal, radioactive contaminants." Within thirty-six hours,
more than 100,000 people had been evacuated from a radius of some
twenty miles around the reactor, 55 and eventually over 130,000 people in
the USSR had to be relocated.5 6 The direct, physical effects of the explo-
sion began spreading immediately. Two workers died instantly and over
30 others died in the following weeks. The hot debris of the Chernobyl
reactor covered an area of more than 5000 square kilometers with nearly
twenty million radionuclides, "making human life impossible. ' '57 The
cloud of radioactive residue spread over much of the northern hemi-
sphere, creating areas of serious radioactive contamination in Sweden,
Germany, Northern Italy, Poland, Austria, Yugoslavia, Greece and many
other countries.5
Although the only people held openly responsible for the accident in
the Soviet Union were local plant officials and engineers, the onus of re-
sponsibility must in reality rest upon the Soviet government. Operators at
the plant did indeed make mistakes, but accounts of the accident and
Stark Fallout from Chernobyl, U.S. Naws & WORLD REP., May 12, 1986, at 20.
53. Handl, supra note 29, at 203. The two nuclear reactor accidents that received wide-
spread publicity prior to Chernobyl occurred at the Windscale nuclear power plant in the
United Kingdom in October, 1957, and at the Three Mile Island plant in the U.S. in March,
1979, both of which released small amounts of radiation. See Highton, The Legal Aspects of
the Development of Atomic Energy in the United Kingdom, 12 VAND. L. REv. 223 (1958); S.
AVIEL, THE POLITICS OF NUCLEAR ENERGY 75-112 (1982). According to one author, more than
10,000 reactor accidents have occurred in the rest of the world since 1942, but Chernobyl
was only "the first nuclear accident in the Soviet Union that Soviet officials eventually re-
ported to the rest of the world." Medvedev, supra note 52, at x.
54. See Ukrainian Nuclear Fire Spreads Wide Tragedy With Radioactive Cloud, Wall
St. J., Apr. 30, 1986, at 1, col. 6 [hereinafter Ukrainian Nuclear Fire].
55. Sands, supra note 34, at 2.
56. Medvedev, supra note 52, at 75.
57. Id. at 20.
58. Id. See also Anspaugh, Catlin & Golfman, The Global Impact of the Chernobyl
Reactor Accident, 242 Sci. 1513 (1988).
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events leading up to it reveal basic design flaws in the reactor and appar-
ent negligence and inefficiencies at the highest government levels. 5 An
investigation of the accident by the International Atomic Energy Agency
(IAEA) s° which concluded with a conference in Vienna in August, 1986,
pointed to the fact that on the night of the explosion a test of the reac-
tor's turbogenerators was being performed by inexperienced and incom-
petent technicians. The timing of the tests combined with the critical de-
sign flaws of that type of Soviet reactor (now discontinued) "exacerbated
the errors made by the operators and transformed a serious accident into
a disaster.""1
The Soviet government also failed its obvious responsibility to report
the occurrence to surrounding countries and the international media in
the hours and days immediately following the accident. In the beginning,
the Soviets were completely silent regarding the incident. Only satellite
photos6 2 and, as soon as one day later, significant increases in radioactiv-
ity levels in Denmark, Finland and Poland told the world what had hap-
pened.6 3 Not until some seventy-two hours later did the Soviet represen-
tative to the IAEA officially inform the IAEA's director that the accident
had occurred. 4 Thereafter, upon realizing the international and political
consequences attached to the accident and the attempted cover-up as
well as its own responsibility, the USSR began making information widely
available on its clean-up activities and the radiation levels at and near the
Chernobyl site.6 5
The Chernobyl accident resulted in billions of dollars in economic
damages to human beings and the ecology in both the Soviet Union and
59. See MEDVEDEV, supra note 52, at 20-26, citing INTERNATIONAL NUCLEAR SAFETY AD-
VISORY GROUP (INSAG), SUMMARY REPORT ON THE POST-ACCIDENT REVIEW MEETING ON THE
CHERNOBYL ACCIDENT, International Atomic Energy Agency, Safety Series No. 75-INSAG-1-
STI/PUB/740 (1987). See also N.Y. Times, Aug. 16, 1986, at 1, col. 2; and Sands, supra note
34, at 4.
60. The IAEA is an international organization established as part of the United Na-
tions in 1957 to promote and provide regulatory standards for the peaceful use of nuclear
energy. The agency also provides institutional guidance in arms reduction and the control of
nuclear proliferation. See, e.g., P. SzAsz, THE LAW AND PRACTICE OF THE INTERNATIONAL
ATOMIC ENERGY AGENCY (1970). Its membership consists of industrialized and developing
countries as well as countries with centralized economies. See Reyners & Lellouche, Regula-
tion and Control by International Organizations in the Context of a Nuclear Accident:
The International Atomic Energy Agency and the OECD Nuclear Energy Agency, in Nu-
CLEAR ENERGY LAW AFTER CHERNOBYL 1 (P. Cameron, L. Hancher & W. Kuhn eds. 1988)
[hereinafter LAW AFTER CHERNOBYL]. See discussion, infra notes 128-140.
61. Medvedev, supra note 52, at 20.
62. See Ukrainian Nuclear Fire, supra note 54, at 24.
63. See Salo, Information Exchange After Chernobyl, 28 IAEA BULL. 18 (1986). Subse-
quently, increased radiation levels were observed, inter alia, in Austria, German Democratic
Republic, Hungary, Italy, Norway, Yugoslavia (April 29), France (May 1), Belgium, Greece,
Netherlands, United Kingdom (May 2), and Iceland (May 7). Low-level increases were also
detected in Japan and the United States. Sands, supra note 34, at 1.
64. Sands, supra note 34, at 1.
65. Id. at 3-4.
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far beyond. From 1986 to 1989, 9.2 billion rubles ($15.4 billion at the offi-
cial exchange rate) were spent cleaning up.66 The Soviet parliament re-
cently appropriated 16 billion rubles to continue the work and to address
medical emergency needs, and the republic Byelorussia is asking for an-
other 17 billion rubles to rehouse displaced residents and continue clean-
ing up.67
Moreover, the ecological impact of Chernobyl is unequaled in size or
scale, excluding only perhaps the bombed Japanese cities of Nagasaki and
Hiroshima. Pine trees surrounding the station died within a few days; 400
hectares of pine forest died in all. Leafy trees such as birch and oak only
survived the first year.69 As a result of the disaster, approximately 130,000
people had to be permanently resettled, along with the Soviet-docu-
mented, intensive decontamination of more than 780 "population cen-
ters," usually villages and small towns throughout 1986 and 1987.9 It was
necessary to create an extensive fenced exclusion zone which included
5000 square kilometers of land considered heavily contaminated." Be-
sides this exclusion zone, the Soviet government undertook a large-scale
decontamination program which included removal of vast amounts of
topsoil, the destruction of forests and bushland, and the construction of
dams to ensure the hydrological isolation of the most contaminated ar-
eas. 7 ' Regarding the earth's natural ecological dispersion capacity, one So-
viet academician was quoted as stating:
In nature there is a mighty process of dilution and dispersion of ra-
dionuclides and this saved us .... I am referring to the trees, earth
and the water of the Kiev reservoir which received and absorbed the
main ejection of radioactivity. How many times have we cursed the
Kiev reservoir ... in this situation, however, it turned out to be very
useful, absorbing part of the radionuclides in its silt which then set-
tled on the bottom of the lake .... [W]e hope that ... dilution of the
radionuclides to an insignificant concentration will take place. 72
The entire extent of Chernobyl's ecological impact will not be known
for years, if ever; but its ramifications for the international legal commu-
nity have already begun to be apparent.
B. The Legal Implications of Chernobyl
Chernobyl revealed a world unprepared for a nuclear disaster. As
noted above, the extent of transboundary effects exceeded virtually all
previous predictions. The Soviet government has refused to compensate
66. Worrel, Chernobyl Still a Tragedy - and a Living Laboratory, Christ. Sci. Mon.,
July 24, 1990, at 10-11.
67. Id.
68. Medvedev, supra note 52, at 89.
69. Id. at 91.
70. Id. at 81-82.
71. Id. at 89-103.
72. Id. at 95.
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injured parties outside its own national borders, contending that no inter-
national mechanism exists for determining liability for nuclear accidents.
As the world community reacted to the Soviet accident, several questions
related to these issues immediately arose. First, are states obligated under
international law to prevent transboundary nuclear releases? If so, what
standard of care must states adhere to in order to avoid a nuclear acci-
dent? And, if an obligation does exist and an accident occurs causing
transboundary harm, is the state liable to make reparations for such dam-
age, and to what extent?
Contrary to the Soviet government's assertion, a sound argument can
be made to the effect that once the Chernobyl accident occurred, the So-
viets were liable under general principles of international law to compen-
sate injured victims."3 However, prior to Chernobyl (as well as other nu-
clear mishaps) no comprehensive and binding legal procedure existed
under international law to govern states' use and misuse of nuclear power.
What was lacking, and remains lacking today, is a multilateral treaty cod-
ifying customary international law and imposing liability directly on
states for nuclear accidents causing damage outside their individual
boundaries. Without such a direct, affirmative statement of law to which
the Soviet Union is a party, it is extremely unlikely that they will ever
agree to compensate other states for the damage cause by Chernobyl.7 '
Several multilateral conventions do address the issue of liability. These
include the 1960 Paris Convention on Third Party Liability in the Field
of Nuclear Energy 5 and the Vienna Convention on Civil Liability for Nu-
clear Damage.76 However, the U.S.S.R. is not a party to either," and both
73. The evidence in favor of this assertion is certainly not conclusive. However, many
scholars point to the significant number of incidents in which compensation has been made
for transboundary pollution damage, including that caused by nuclear weapons testing. One
such instance was the United States payment to Japan for damage caused by U.S. weapons
testing in the Pacific. Agreement on Personal and Property Damage Claims, Jan. 4, 1955,
United States-Japan, 6 U.S.T. 1, T.I.A.S. No. 3160. Although the U.S. did not admit liabil-
ity, payment of compensation does help create the expectation that a state is responsible for
such conduct if it results in injury or environmental damage. See Margolis, The Hydrogen
Bomb Experiments and International Law, 64 YALE L.J. 629, 637-39 (1955); see generally
International Standards, supra note 50, at 1093-1101. Moreover, as discussed, many have
interpreted judicial and arbitral decisions and international declarations as recognizing the
obligation to refrain from transboundary harm and to make appropriate reparation under
general principles of legal responsibility, supra notes 29-46 and accompanying text. See, e.g.,
Sands, supra note 34, at 11-15; Handl, supra note 29; Springer, supra note 36, at 130-140;
Kirgis, supra note 34; Barros, supra note 36, at 68-70.
74. The Soviet Union has traditionally reserved the right not to recognize particular
customary norms offered as international law. See Levy, supra note 29, at 87-88.
75. Paris Convention on Third Party Liability in the Field of Nuclear Energy, Jul. 29,
1960, 956 U.N.T.S. 251 (1974) (entered into force April 1, 1968) [hereinafter Paris Conven-
tion], reprinted in 55 AM. J. INT'L L. 1082 (1961). See discussion infra notes 150-161.
76. Vienna Convention on Civil Liability for Nuclear Damage, May 21, 1963, 1063
U.N.T.S. 265 (1985) [hereinafter Vienna Convention], reprinted in LAW AND COMMUNICA-
TION, supra note 34, at 96. See infra notes 150-161.
77. The Soviet Union is a party to the Convention on Long-Range Transboundary Air
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create liability only for operators of nuclear plants and not states.7" Com-
bined with the relatively limited number of international agreements con-
cerning transboundary air pollution in general and the current lack of a
definite consensus as to the proper standard of state liability, these cir-
cumstances caution against seriously arguing that the U.S.S.R. is obli-
gated to compensate the many victims of Chernobyl.
However, this fact only strengthens the argument that a formal, mul-
tilateral agreement is desparately needed that could be accepted. by all of
the world's nuclear weapons producing states as well as those employing
nuclear energy.
The world community's swift response to the legal implications of
Chernobyl is at least a positive sign in this direction. The Soviet govern-
ment has itself acted to improve the situation. While still not admitting
that the accident was due to design or operation flaws, it has instituted
measures to improve the safety of reactors similar to those at Chernobyl,
in addition to the assistance provided toward gathering important infor-
mation on the global effects of the tragedy.79 Also the USSR recently put
forward a proposal entitled the Proposed Programme for Establishing an
International Regime for the Safe Development of Nuclear Energy."0
Therein, the Soviets proposed establishing a comprehensive international
regime for the peaceful uses of nuclear energy.8" They explicitly recog-
nized the importance of the question of liability to the establishment of
such a regime, and they suggested that a possible multilateral interna-
tional legal instrument could be drawn up to deal with this issue. 2 Spe-
cifically, the proposal states:
The question of liability for nuclear damage occupies an important
place in activities relating to the international regulation of various
aspects of nuclear power safety .... A possible multilateral interna-
tional legal instrument could envisage the liability of States for inter-
national damage in terms of the transboundary effects of nuclear acci-
dents, as well as for material, moral and political damage caused by
unwarranted action taken under the pretext of protection against the
consequences of nuclear accidents (the spreading of untrue informa-
tion, introduction of unjustified restrictive measures, etc.).83
The conclusion to this statement can be taken as an express indicator of
Pollution, Nov. 13, 1979, " U.S.T.-, T.I.A.S. No. 10,541, reprinted in 18 I.L.M.
1442 (1979); however this agreement does not obligate states to compensate for injuries re-
sulting from transboundary pollution.
78. By providing only for private operator liability, these treaties exclude states from
responsibility and permit only relatively limited monetary compenasation. For a brief dis-
cussion of these limitations, see infra notes 150-161.
79. See Sands, supra note 34, at 4.
80. IAEA Doc. GC(SPL.1)/8, reprinted in LAW AND COMMUNICATION, supra, note 34, at
227.
81. Id. at 230.
82. Id. at 232-33.
83. Id.
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the difficulty involved in assigning fault following an accident such as
Chernobyl. While the Soviets are willing to admit the need to allocate
liability prior to a nuclear accident, they refuse to accept full accountabil-
ity for the damages claimed as a result of Chernobyl. 8 4 Nor, realistically,
could any more be expected of any other country.
Also important are two conventions resulting directly from the after-
math of Chernobyl. Derived from a proposal by the IAEA Board of Gov-
ernors convened shortly after the accident, 8 the Vienna Convention on
Early Notification of a Nuclear Accident" and the Vienna Convention on
Assistance in the Case of a Nuclear Accident or Radiological Emer-
gency,8 7 focus on mitigating the effects of nuclear accidents. Both were
adopted in 1986 and soon entered into force. While the conventions do
not resolve every issue, their rapid adoption emphasizes the international
community's immediate recognition of the seriousness of Chernobyl and
of the need for unified global attention to the risks posed by trans-
boundary nuclear incidents.8 8
III. NUCLEAR POLLUTION - U.S. DOMESTIC REGULATION
The United States employs a complex regulatory system for control-
ling the various aspects of nuclear production. The primary mechanism
for regulating radioactive materials and radiation in this country is the
Atomic Energy Act of 1954 (AEA), as amended,89 and its complimentary
regulatory program. The AEA regulatory structure includes the Nuclear
Regulatory Commission (NRC) which regulates specified materials and
persons. The Department of Energy is in charge of the production of nu-
clear fuel and reactor-produced isotopes, the promotion of nuclear energy,
and the production of nuclear weapons. The NRC promulgates regula-
tions governing the possession, storage, use and manufacture of nuclear
84. In fact, the Soviets are said to favor "establishing a new convention on State liabil-
ity under public international law." Pelzer, Concepts of Nuclear Liability Revisited: A Post-
Chernobyl Assessment of the Paris and the Vienna Conventions, in LAW AFTER CHERNOBYL,
supra note 60, at 97, 114.
85. See Statement Summarizing Decisions Taken at the Special Session of the Board of
Governors Concerning the Chernobyl Nuclear Accident, May 22, 1986, 25 I.L.M. 1009
(1986).
86. Convention on Early Notification of a Nuclear Accident, IAEA Doc. GC(SPL.1)/2.
Annex II, [hereinafter Early Notification Convention], reprinted in 25 I.L.M. 1370 (1986)
and LAW AND COMMUNICATION, supra note 34, at 236.
87. Convention on Assistance in the Case of a Nuclear Accident or Radiological Emer-
gency, IAEA Doc. GC(SPL.1)/2, Annex III [hereinafter Assistance Convention], reprinted in
25 I.L.M. 1377 (1986) and LAW AND COMMUNICATION, supra note 34, at 262
88. See infra notes 143-46 and accompanying text.
89. 42 U.S.C. §§ 2011-2096 (1982). The Atomic Energy Act of 1954 remains the basis
for the current statutory law regarding the majority of regulated nuclear energy and radio-
activity issues. See Curlee, supra note 29, at 76-78. The 1954 Act replaced the Atomic En-
ergy Act of 1946, Pub. L. No. 79-555, 60 Stat. 755. See id. at 76; see also S. REP. No. 1699,
83d Cong., 2d Sess. (1954), reprinted in 1954 U.S. CODE CONG. & ADMIN. NEWS 3456-59.
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materials and devices that contain these materials.00
DOE and its predecessor agencies formerly received -authority from
the Atomic Energy Act and subsequent agency statutes9' for managing
the government nuclear program's hazardous waste and hazardous waste
mixed with radioactive materials as well as purely radioactive materials. 92
These Acts, however, provided no practical guidelines or standards for
waste disposal. Thus, for more than forty years, DOE and its predecessor
agencies have been generating millions of gallons of hazardous waste and
mixed waste with little or no real regulatory control.9"
In 1976, the United States passed the Resource Conservation and Re-
covery Act (RCRA),"4 this country's most comprehensive federal hazard-
ous waste law to date. RCRA specifically applies to federal facilities. Sec-
tion 6001 of the Act apparently waives sovereign immunity, subjecting
federal facilities to state and local requirements for hazardous and mixed
waste management. 95 Yet even though RCRA requires federal agencies to
comply with all federal, state, regional and local requirements respecting
hazardous and mixed waste disposal,96 "[slince 1976, DOE has continually
attempted to avoid full compliance with" the Act.97
This outline of the U.S. experience is far from complete. It does indi-
cate the difficulty involved in trying to effectively regulate the production
and disposition of nuclear weapons and their byproducts - a difficulty
that is only compounded by the reluctance of governmental agencies such
as the DOE to comply with broader interpretations of domestic legisla-
tion. But recent developments in United States law such as RCRA reflect
an enhanced public and Congressional sensitivity to environmental condi-
tions. With respect to regulation of the nuclear weapons industry, this
increased concern translates into demands that more rigorous controls be
applied and that they be strictly enforced. The call is often raised in this
country that the known and suspected environmental hazards of nuclear
weapons and the arms race require that further production, testing and
deployment cease altogether, or that there at least be serious unilateral
90. See Curlee, supra note 29, at 76.
91. See The Energy Reorganization Act of 1974, 42 U.S.C. §§ 5801-5891 (1982); Depart-
ment of Energy Organization Act, Pub. L. No. 95-91, 91 Stat. 565 (Aug. 4, 1977) (codified at
42 U.S.C. §§ 7101-7352 and scattered sections in 3, 5, 7, 12 and 15 U.S.C.) (1982)).
92. The disposal of "high-level radioactive waste" is legislatively controlled by the Nu-
clear Waste Policy Act of 1982 (NWPA), 42 U.S.C. §§ 10101-10226 (1982); see Davenport,
The Law of High-Level Nuclear Waste, 53 TENN. L. REV. 481(1986). The NWPA does not
apply to DOE high-level waste, unless that waste is disposed of in a repository containing
commercial waste. 42 U.S.C. § 10107(b) & (c). See Montange, supra note 15, at 377-80.
93. See Finamore, supra note 15; Curlee, supra note 29; Legal Envtl. Assistance Found.
(LEAF) v. Hodel, 586 F. Supp. 1163 (E.D. Tenn. 1984) (the court held that DOE was not
exempt from RCRA coverage).
94. 42 U.S.C. §§ 6901-6987 (1982).
95. See Finamore, supra note 15, at 92.
96. 42 U.S.C. § 6961 (1982).
97. Finamore, supra note 15, at 86.
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cuts. Whether such demands will prove in any way successful remains to
be seen. As superpower tensions continue to ease, the promise grows more
favorable that either the U.S. or the U.S.S.R. or both will take just such a
step.
What this review of recent U.S. developments also indicates is that
perhaps the most practical approach to nuclear waste is to design similar
legislation and rules applicable to both nuclear weapons production and
to the broader field of nuclear energy. Indeed, it would hardly seem desir-
able to do otherwise. Although domestic regulation does distinguish be-
tween the two for military purposes and private, commercial purposes,
the environmental goals sought to be achieved are virtually identical. Ob-
viously, both produce similar waste materials. Both have been developed
simultaneously, and both pose equally dangerous production and trans-
portation hazards. The approach under international law is substantially
the same.
IV. APPLICABLE INTERNATIONAL ENVIRONMENTAL LAW
A considerable portion of the international community continues to
oppose nuclear weapons." However, as long as nuclear nations continue
to perceive them as a deterrent to attack (as well as a retaliation), their
legal status under international law will remain an issue of conceptual
discussion at best.99
But this fact has not deterred the United Nations and the interna-
tional community from attempting to codify a recognized body of law to
prevent nuclear accidents and to assure some degree of compensation for
transboundary injuries in the event an accident occurs. Indeed, as noted
above, this effort has recently gained in interest and impetus.
Formal international regulation of the environmental effects of nu-
clear weapons, like domestic legislation in the U.S., is intricately tied to
the regulation of the use of nuclear energy generally. Radiation from any
source easily defies national borders. Especially in the wake of Chernobyl,
98. For example, in 1986 the U.N. General Assembly, by a vote of 132 to 17 (Western
countries), with 4 abstentions, reaffirmed its position "that the use of nuclear weapons
would be a violation of the Charter of the United Nations and a crime against humanity, as
declared in its resolutions 1653 (XVI) of 24 November 1961, 33/71 B of 124 December 1978,
34/83 G of 11 December 1979, 35/152 D of 12 December 1980 and 36/92 I of 9 December
1981 .... " G.A. Res. 41/60 F, U.N. Doc. A/41/53 (Supp. 53) at 85 (1986), reprinted in 11
U.N. DISARMAMENT Y.B. 134-35 (1986).
For a background of nuclear opposition, see COMM'N ON INT'L SECURITY & ARMS CON-
TROL, NAT'L ACAD. OF SCIENCES, NUCLEAR ARMS CONTROL BACKGROUND AND ISSUES (1985).
See generally AMERICAN CATHOLIC COMMITTEE, supra note 6.
99. Compare id. with, e.g., Almond, Nuclear Weapons Are Legal Tools, BULL ATOMIC
SCIENTISTS, May, 1985, at 32 (as long as no treaty exists banning nuclear weapons, they are
not illegal); DEPT. OF THE ARMY, FM 27-10, THE LAW OF LAND WARFARE art. 35 (1956) (there
is no customary rule of international law or convention banning them); DEPT. OF THE AIR
FORCE, AFP 110-31, INTERNATIONAL LAW: THE CONDUCT OF ARMED CONFLICT AND AIR OPERA-
TIONS 5 (1976).
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international lawyers and policy makers alike recognize that the peaceful
production of nuclear power by one sovereign state - if carried out care-
lessly or if an unforeseen accident occurs - can be just as damaging to
the welfare and interests of other states as an incident involving nuclear
weapons.
The international legal system does possess the mechanism necessary
to control the utilization of nuclear weapons in order to protect the
world's ecology. According to Article 38 of the Statute of the Interna-
tional Court of Justice, rules of international law are created primarily by
custom, international agreements, and general principles of law.100 Those
sources that are generally considered secondary include judicial decisions
and scholarly writings.10' To this list can be added resolutions and decla-
rations of international organizations such as the United Nations. 2 It is
within this framework that international law traditionally functions to
regulate the actions of states.
International law creates binding rules in areas such as the environ-
mental effects of the production of nuclear arms, and likewise the produc-
tion of nuclear power, by first formulating arguments within terms of pre-
ventative and remedial actions. Through efforts at all interactive levels,
these practical responses can be shaped according to recognized legal
principles - such as those of international liability and state responsibil-
ity - and then adapted to the needs of the international environment.
Recent noteworthy examples of multilateral cooperation include the 1985
Vienna Convention for the Protection of the Ozone Layer 0 3 and the 1987
Montreal Protocol on Substances that Deplete the Ozone Layer.0 The
100. See Statute of the International Court of Justice, June 26, 1945, art. 38 (1), 59
Stat. 1031, 1060, T.S. No. 993. Article 38 (1) provides:
The Court, whose function it is to decide in accordance with international law
such disputes as are submitted to it, shall apply:
(a) international conventions, whether general or particular, establishing rules
expressly recognized by the contesting States;
(b) international custom, as evidence of a general practice accepted as law;
(c) the general principles of law recognized by . . . nations;
(d) ... judicial decisions and the teachings of the most highly qualified publi-
cists of the various nations as subsidiary means for the determination of rules
of law.
This list of sources is considered authoritative. See BROWNLIE, PRINCIPLES OF PUBLIC INTER-
NATIONAL LAW 3 (3d ed. 1979).
101. Id.
102. Formal statements of such international bodies as the U.N. General Assembly
have been relied upon by the I.C.J. See, e.g., Western Sahara, [1975] I.C.J. 12, 30-37 (Advi-
sory Opinion of Oct. 16). Debate over these instruments as sources of international law cen-
ters on whether lawmaking exceeds the authority granted by the U.N.Charter. See generally
Brownlie, supra note 100, at 695-98; Schachter, The Evolving Law of Development, 15
COLUM J. TRANSNAT'L L. 1, 3-6 (1976).
103. Vienna Convention for the Protection of the Ozone Layer, Mar. 22, 1985, re-
printed in 26 I.L.M. 1516 (1987).
104. Montreal Protocol on Substances that Deplete the Ozone Layer, Sept. 16, 1987,
reprinted in 52 FED. REG. 47515 (Dec. 16, 1987), and 26 I.L.M. 1541 (1987). For a discussion
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same is true with respect to the industrial and military use of the atom.
Conventions such as the Early Notification Convention and the Assis-
tance Convention'0 5 emphasize the willingness of governments to employ
practical measures according to the needs of the situation - especially in
time of an emergency. In this manner, the international community suc-
ceeds in at least laying the foundation for judging the amount of ecologi-
cal damage a state may legally inflict outside its own borders.
A. The 1972 Stockholm Declaration on the Human Environment
One of the most important provisions of international law regarding
liability for transboundary damage is contained in the statement issued in
1972 at a conference of 113 nations held in Stockholm, Sweden, com-
monly known as the "Stockholm Declaration on the Human Environ-
ment."' 6 Most significant in the context of radioactive pollution are Prin-
ciples 21 and 22. In Principle 21, the Stockholm Declaration arguably
adopts the concept of strict liability, which the drafters then extended to
polluting activities and detrimental effects that occur beyond sovereign
territory. According to Principle 21,
[s]tates have, in accordance with the Charter of the United Nations
and the principles of international law, the sovereign right to exploit
their own resources pursuant to their own environmental policies, and
the responsibility to ensure that activities within their jurisdiction
or control do not cause damage to the-environment of other states or
of areas beyond the limits of national jurisdiction.17
The standard of care adopted by Principle 21 reflects the legal rule ap-
plied by the arbitral tribunal in the Trail Smelter Decision discussed
above. 0 8 It is notable that this responsibility extends also to activities
under a state's "control," such as those carried out by or on ships regis-
tered under its flag and by its nationals - including operators of nuclear
power installations.
Principle 22 continues, requiring states to cooperate toward develop-
ing international environmental law and to promote these principles in
ways that insure injured victims are compensated. It tentatively recog-
nizes liability for transboundary ecological harm by providing that,
[s]tates shall co-operate to develop further the international law re-
garding liability and compensation for the victims of pollution and
other environmental damage caused by activities within the jurisdic-
tion or control of such States to areas beyond their jurisdiction.'09
The extent that the Declaration represents a compromise is espe-
of these and other recent trends, see Nanda, supra note 50.
105. See infra notes 135-38 and accompanying text.
106. Stockholm Declaration, supra note 31.
107. Id. at 5; 11 I.L.M. 1416, 1420 (emphasis added).
108. See supra notes 29-33 and accompanying text.
109. Stockholm Declaration, supra note 31; 11 I.L.M. 1416, 1420.
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cially reflected in Principle 22. Its present form is substantially weakened
from that of an earlier proposal to require states to pay compensation for
all environmental damage caused by activities carried on within their ter-
ritory.1"' In the words of one analyst:
The earlier proposal failed because of concerns on the part of a num-
ber of delegates that it would have implied acceptance of a no-fault or
"strict" standard of liability in relation to environmental harm. These
delegates made clear that in their view liability to pay compensation
would only exist where there had been negligence attributable to the
State concerned. The relevance of fault in this connection remains
controversial."'
The major limitation of the Stockholm Declaration is that, even to-
day, almost twenty years after its acceptance, it has no direct legal signifi-
cance, nor does it purport to impose liability for transboundary environ-
mental harm. ' However, the precise terms of Principle 21 have received
considerable support from states. Following the Conference, the U.N.
General Assembly expressly recommended these Principles as laying
"down the basic rules governing" the international responsibility of states
regarding the environment. 1 3 Although the U.S.S.R. and a number of its
former satellites abstained from the vote and did not participate in the
Conference, '1 4 they have since supported the substance of Principle 21 in,
for example, Article 30 of the Charter of Economic Rights and Duties of
States,"15 which provides: "All States have the responsibility to ensure
that activities within their jurisdiction or control do not cause damage to
the environment of other States or of areas beyond the limits of national
jurisdiction.""'
B. International Law Commission
The International Law Commission ("Commission" or "ILC"), which
is primarily responsible for "the progressive development of international
law and its codification, ' 1 7 carries out its mandate through preparatory
110. See LAW AND COMMUNICATION, supra note 34, at 134; Springer, supra note 36, at
134.
111. LAW AND COMMUNICATION, supra note 34, at 134, citing U.N. Doe. A/CONF.48/
PC.12 Annex 1 at 15 (1971).
112. See, e.g., Handl, supra note 45.
113. G.A. Res. 2996 (XXVII) International Responsibility of States in Regard to the
Environment, 27 U.N. GAOR Supp. (No. 30) at 42, reprinted in LAW AND COMMUNICATION,
supra note 34, at 142. The Resolution received 112 votes in favor, zero against and 10
abstentions.
114. This fact was not due to disagreement with the principles of the Conference but
instead to the exclusion of East Germany as a result of the Conference's adopted criteria for
participation. See Sands, supra note 34, at 12-13.
115. G.A. Res. 3281, 29 U.N. GAOR Supp. 31, at 50, U.N. Doc. A/9631 (1974).
116. Id. at art. 30. See Sands, supra note 34, at 12-13.
117. Statute of the International Law Commission, art. 1, U.N. Doc. A/Cn.4/4/Rev. 2
(1982). The U.N. Charter, article 13, paragraph 1, provides that the General Assembly "shall
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studies and reports on legal issues which may become the subject of mul-
tilateral treaties."18
The Commission is currently working on two divisible but similar
topics related to the present discussion. These are, first, the law of "state
responsibility"' 1 9 and, second, the principle of "international liability."'20
International liability, as a topic, derives from state responsibility. 2 , The
division between the two is based on the Commission's perception of two
types of national obligations existing under international law and the def-
inition assigned to each by the ILC and the standard practice of the Gen-
eral Assembly.'22
While both of these legal principles arguably apply to regulate coun-
tries' rights and liabilities for nuclear activities, because of their defini-
tions, international liability is most appropriate. The first, "primary" ob-
ligations, are defined as "rules imposing on States, in one or another
sector of inter-state relations, obligations the breach of which can be a
source of responsibility." Next, "secondary" obligations are those which
"purport to determine the legal consequences of failure to fulfill obliga-
tions established by the 'primary' rules.'" 23 In the Commission's view, the
initiate studies and make recommendations for the purpose of ... encouraging the progres-
sive development of international law and its codification .. " The Assembly established
the ILC in 1947 for this purpose. See I. SINCLAIR, THE INTERNATIONAL LAW COMMISSION 5-8
(1987).
118. For a recent description of the Commission's work, see 1987 ILC Report, supra
note 41, at 89-115.
119. See Report of the International Law Commission on the Work of its Twenty-
Ninth Session, 32 U.N. GAOR Supp. (No. 10) (1977) [hereinafter Twenty-Ninth Session];
Second Report on State Responsibility, [1970] 2 Y.B. INT'L L. COMM'N, U.N. DOC. A/CN.4/
SER.A/1970/ADD.1; Report of the Sub-Committee on State Responsibility to the Interna-
tional Law Commission, U.N. Doc. A/CN.4/152 (1963), reprinted in [1963] 2 Y.B. INT'L L.
COMM'N 227, U.N. DOC. A/CN.4/SER.A/1963/Add.1 [hereinafter 1963 Subcommittee
Report].
120. The ILC has issued several reports concerning its work on this topic since it was
separated from that of state responsibility. See International Liability for Injurious Conse-
quences Arising out of Acts Not Prohibited by International Law (Preliminary Report by
R. Quentin-Baxter, Special Rapporteur), U.N. Doc. A/CN.4/334 and Adds. 1-2 (1980), re-
printed in [1980] 2 Y.B. INT'L L. COMM'N, pt. 1, at 247, U.N. Doc. A/CN.4/SER.A/1980/
Add.1 [hereinafter Quentin-Baxter's Preliminary Report]; International Liability for Inju-
rious Consequences Arising out of Acts Not Prohibited by International Law (2d Report by
R. Quentin-Baxter), [1981] 2 Y.B. INT'L L. COMM'N, pt. 1, at 103, U.N. Doc. A/CN.4/346/
and Add. 1 & 2; International Liability for Injurious Consequences Arising out of Acts Not
Prohibited by International Law (3d Report by R. Quentin-Baxter), [1982] 2 Y.B. INT'L L.
COMM'N pt. 1, at 51, U.N. Doc. A/CN.4/360 and Corr. 1; International Liability for Injuri-
ous Consequences Arising out of Acts Not Prohibited by International Law (4th Report by
R. Quentin-Baxter), [1983] 2 Y.B. INT'L L. COMM'N, pt. 1, at 201, U.N. Doc. A/Cn.4/373 and
Corr. 1 & 2 [hereinafter Quentin-Baxter, 4th Report]; and 1987 ILC Report, supra note 41.
121. See Magraw, supra note 41, at 306-7 and sources cited.
122. See Quentin-Baxter's Preliminary Report, supra note 120, at 253-56. See also id.;
McCaffrey, The Work of the International Law Commission Relating to Transfrontier En-
vironmental Harm, 20 N.Y.U. J. INT'L L. & POL. 715, 716-17 (1988).
123. Report of the International Law Commission to the General Assembly, 31 U.N.
GAOR Supp. (no. 10) at 165, U.N. Doc. A/31/10 (1976), reprinted in [1976] 2 Y.B. INT'L L.
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concept of state responsibility deals only with secondary rules, those for
internationally wrongful or prohibited acts or omissions, while interna-
tional liability is concerned with primary rules, or rules involving "liabil-
ity for injurious consequences arising out of acts not prohibited by inter-
national law.' 24
International liability became a separate subject of study in 1978 af-
ter the ILC, at the request of the General Assembly, established a work-
ing group to consider the subject and later appointed R. Quentin-Baxter
as special rapporteur. 1 5 He produced five reports on the subject of inter-
national liability before his death in 1984.126 The work of Quentin-Baxter
and the Commission is based on the principle discussed earlier,'2 7 sic
utere tuo ut alienum non laedas, which recognizes that the right of states
to freely engage in and regulate activities within their borders is bounded
by the corresponding duty to respect and not harm the freedoms and in-
terests of other states.129 In the words of one commentator, it "would
seem appropriate" to consider strict liability as the applicable standard:
"[T]he Liability topic covers the question of liability without fault for
injurious transfrontier consequences of inherently dangerous but lawful
activities."' 2 9 Other commentators have inferred a clear standard of strict
liability within the work of the ILC.130
One of the most significant achievements of the ILC on this topic is
the Schematic Outline produced by Quentin-Baxter and contained as an
Annex to his Fourth Report in 1983.13' It contains the ILC primary obli-
gations, and covers the prevention and minimization of transboundary
harm and the provision for reparation. Section 5, Article 3 of the Sche-
matic Outline provides in part that "an innocent victim should not be left
to bear his loss or injury .... " The document also states:
Reparation shall be made by the acting State to the affected State in
respect of any such loss or injury, unless it is established that the
making of reparation for a loss or injury of that kind or character is
COMM'N, pt. 2, at 1, 71, U.N. Doc. A/CN.4/SER. A/1976/Add. 1. See also Quentin- Baxter's
Preliminary Report, supra note 120, at 253-56; Magraw, supra note 41, at 306-7.
124. See id.
125. See Report of the International Law Commission to the General Assembly, 33
U.N. GAOR Supp. (No. 10), U.N. Doc. A/33/10 (1978), reprinted in [1978] 2 Y.B. INT'L L.
COMM'N, pt. 2, at 6, 150, U.N. Doc. A/CN.4/SER.A/1978/ Add.1. The ILC began work on
"state responsibility" as a general subject of study in 1963 (as opposed to responsibility only
for injuries to aliens). See 1963 Subcommittee Report, supra note 119, at 228; Magraw,
supra note 41, at 306.
126. See supra, note 120; International Liability for Injurious Consequences Arising
Out of Acts Not Prohibited by International Law (R. Quentin-Baxter's 5th Report), U.N.
Doc. A/CN.4/383 and Add.1 (1984).
127. See supra notes 30-33 and accompanying text.
128. See Quentin-Baxter's Preliminary Report, supra note 120, at 256-65.
129. McCaffrey, supra note 122, at 719.
130. See Handl, supra note 29, at 239-40 and authorities cited.
131. Quentin-Baxter's 4th Report, supra note 120, at 223, Annex.
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not in accordance with the shared expectations of those States."'3
The ILC remains deadlocked on key issues of definition and scope in
its efforts to define substantive standards for state liability.133 Although
the Commission may not soon reach agreement, there is no doubt that its
work thus far has at least focused attention on the need to address the
liability issue at the international level. In addition, the extensive record
compiled by the ILC has assisted other international bodies, such as the
International Atomic Energy Agency.' 3
C. The International Atomic Energy Agency
Since 1957, the International Atomic Energy Agency (IAEA) has
been instrumental in formulating and implementing international stan-
dards for the safe and secure use of nuclear power. An organ of the
United Nations, the IAEA actively participates both in the regulation and
development of peaceful nuclear energy as well as in efforts to assist arms
reduction and to control nuclear proliferation.' 35 Under the Non-Prolifer-
ation Treaty"3 ' the Agency serves a dual role in the context of radiological
accidents: that of gathering, processing and disseminating information
and providing actual emergency response services following an
accident. 137
Like other international organizations involved in managing nuclear
energy, 38 the IAEA does not possess, as part of its delegated authority,
direct responsibility for regulating and enforcing nuclear safety standards
in the event of a nuclear accident. States maintain this authority exclu-
sively. However, if we consider
the control of nuclear accidents in the broad sense to encompass pre-
vention and management, then international co-operation, even if it
does not necessarily result in regulatory measures, does have a signifi-
cant role to play. This is true especially as concerns such issues as
immediate notification of radioactivity releases, mutual assistance,
compensation for damage and the strengthening of safety
standards. 39
Moreover, the Agency's role of developing and applying standards encom-
132. Id. at 224, § 4.2.
133. See McCaffrey, supra note 122, at 716-17.
134. See Sands, supra note 34, at 30-33 (discussing both the ILC and IAEA).
135. For a thorough discussion focused primarily on the IAEA's role in regulating and
stemming the spread of nuclear weapons, see L. SCHEINMAN, THE INTERNATIONAL ATOMIC
ENERGY AGENCY AND WORLD NUCLEAR ORDER (1988).
136. NPT, supra note 2.
137. See Handl, supra note 29, at 220.
138. Other than the IAEA, international nuclear regulatory agencies include the Organ-
ization for Economic Cooperation and Development Nuclear Energy Agency (NEA) and the
European Atomic Energy Community (EURATOM). For an analysis of the role of the IAEA
and NEA in the role of a nuclear accident, see Reyners & Lellouche, supra note 39.
139. Id. at 3.
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passes three distinct areas of operation in the field of nuclear energy: the
Agency's own operations, for which the standards apply automatically;
national operations conducted with IAEA assistance or association which
apply the standards through agreements with the Agency; and situations
where the standards serve as examples or guidelines for national regula-
tory authorities.I 0 In addition, the broad international respect enjoyed by
the Agency increases the importance attributed by governments to its
views and policies. Thus, under limited circumstances, the IAEA can as-
sume more than an advisory position.
The IAEA was especially active in the aftermath of Chernobyl. It
helped governments obtain information concerning contamination levels
and in evaluating health risks. The organization also helped prepare stud-
ies and reports on the radiological consequences of the accident, while
extensively reviewing its causes and overall effects."" Specifically, the
IAEA Board of Governors convened a Post-Accident Review Meeting at-
tended by some 600 technical experts from countries and international
organizations around the world.
This effort culminated in September, 1986, when the IAEA adopted
by consensus the Early Notification Convention" 2 and the Assistance
Convention,"13 two integrated conventions aimed at coordinating mitiga-
tion of future nuclear accidents. The passage and ongoing implementa-
tion of these two conventions was rapid and, by most accounts, highly
efficient. They assist in the development of a framework for internation-
ally coordinated management of nuclear accidents. They also expressly
assign major new responsibilities to the IAEA." These qualities further
the recognition and position of the IAEA in addition to achieving a
greater level of international security in all nuclear materials operations.
Yet, the Early Notification and Assistance Conventions are also open
to criticism. For one, they "are disappointing in their failure to settle
clearly the international rights and obligations of states."" 5 In this re-
spect, the two recent conventions, by themselves, do not directly focus
efforts to apportion liability for the release of nuclear material. Admit-
tedly, these conventions were not intended to do so; however, their pas-
sage as an international reaction to Chernobyl does highlight the absence
of an international convention or treaty addressing the question of state
liability.
The IAEA is also engaged in work directed specifically toward an in-
ternational convention on the issue of inter-state liability. As stated by
140. Id. at 4-6.
141. Id. at 10-12.
142. Early Notification Convention, supra note 86.
143. Assistance Convention, supra note 87.
144. See Handl, supra note 29, at 220 and authorities cited.
145. Id. at 218. For a critical review, Handl cites Zehetner, Grenzuberschreitende Hilfe
bei Storfallen und Unfallen, in FRIEDLICHE KERNENERGIENUTZUNG UND STAATSGRENZEN IN
MITTELEUROPA 118 (N. Pelzer ed. 1986).
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the Secretariat of IAEA in 1987, there is
a need to consider the broader question of international liability for
the injurious consequences of activities attributable to states in the
context of their relations inter se and hence to elaborate - in a new
multilateral instrument - the principle of international liability for
nuclear damage under the law of State responsibility concerning inter-
national claims against States."
The Secretariat concluded that "there seems to be no doctrinal obstacle
to the elaboration of special rules intended to regulate international lia-
bility for nuclear damage.'
1 7
V. APPRAISAL AND RECOMMENDATIONS
The ILC, in its earliest work on the subject of state responsibility,
briefly considered the subject of ultrahazardous activities. As early as
1957, Padilla Nervo, an ILC member, pointed out that,
[aiccording to the traditional rule, the international responsibility of a
State was involved only when the damage caused resulted from acts or
omissions contrary to the international obligations of that State. In
other words - as was the case until recently in municipal law -
there could be no liability without fault or negligence. However, the
damage already caused, or which might be caused, to persons or prop-
erty on the territory of other States by the manufacture or experimen-
tal explosion of nuclear weapons sheds doubts on the advisability or
maintaining the traditional rule. According to the traditional concepts
of fault and negligence, it was not strictly possible to talk of violation
of international obligations when the weapons were exploded on the
territory of the State concerned or on the high seas, especially as
every conceivable precaution was undoubtedly taken to prevent dam-
age. On the other hand, it was difficult to accept the view that, when
such explosions caused damage to the persons or on the territory of
other States, no international responsibility, with the corresponding
duty of compensation, arose." 8
The idea that civil liability for harm caused by radiation to third
parties at the international level should be on a strict or absolute basis, as
opposed to a system based on fault or negligence, originated in the late
fifties and early sixties as the arms race between the superpowers acceler-
ated and as nuclear energy became an increasingly feasible alternative to
traditional power sources. It is almost universally agreed that no-fault lia-
bility is the only kind of liability adequate to confront the risk of inher-
ently dangerous activities such as the handling of nuclear materials.'49 In
146. Sands, supra note 34, at 31, quoting IAEA Doc. GOV/INF/509 at § 2.
147. Id.
148. [1957] 1 Y.B. INT'L L. COMM'N, at 156.
149. See Handl, supra note 29, at 237-42. The doctrine of strict liability was perhaps
first established in the well-known English case, Rylands v. Fletcher, 159 Eng. Rep. 737 (Ex.
1865), rev'd L.R. 1 Ex. 265 (1866), aff'd L.R. 3 H.L. 330 (1868). Rylands stands "for the
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1960, the Paris Convention on Third Party Liability in the Field of Nu-
clear Energy150 was passed,1 5' and in 1963 the Vienna Convention on Civil
Liability for Nuclear Damage was developed under the auspices of the
IAEA.'52 The texts of these Conventions provide a strong and enduring
statement of international law on this subject. They both establish strict
or objective liability as the standard for the operators of nuclear power
installations.1 53 Under this standard, an injured "person"' 54 does not need
to prove fault or negligence in order to receive compensation for damage,
although they do have to prove a causal link between the accident and
their damage. 5
It is noteworthy that these conventions impose liability solely on the
"operator" of a nuclear facility. No other person, e.g., suppliers, will be
held liable for nuclear damage even if they alone caused the damage.'
While it does help insure more legal certainty, channeling liability exclu-
sively on operators is a limitation of the conventions. Not only does it
permit otherwise culpable actors such as state regulators to avoid liabil-
ity, 57 it also tends to channel legal attention away from states and onto
private parties.158 As such this concept of "soft state liability" is a draw-
proposition that the defendant should be held liable when he damages another by carrying
out any unusual activity unduly dangerous in the light of the character of the surrounding
area." International Standards, supra note 50, at 1112. See W. PROSSER & W. KEETON, THE
LAW OF TORTS § 78 (5th ed. 1984).
150. Paris Convention, supra note 75. The Paris Convention has 14 Member States:
Belgium, Denmark, Finland, France, Federal Republic of Germany, Greece, Great Britain,
Italy, Netherlands, Norway, Portugal, Spain, Sweden and Turkey. See Pelzer, supra note
84, at 97, 99.
151. The Paris Convention is supplemented by the Brussels Supplementary Convention
of January 31, 1963, revised January 28, 1964 and November 12, 1982 (not yet in force),
1041 U.N.T.S. 350 (1977), reprinted in 2 I.L.M. 727 (1963).
152. Vienna Convention, supra note 76. The Vienna Convention has 10 Member States:
Argentina, Bolivia, Cameroon, Cuba, Egypt, Nigeria, Peru, Philippines, Trinidad and To-
bago and Yugoslavia. See Pelzer, supra note 84, at 85.
153. Paris Convention, supra note 75, art. 3; Vienna Convention, supra note 76, art.
IV(1).
154. "Person" is defined in the Vienna Convention, at Art. 1 (a), to include "States."
Although the Paris Convention does not define person, it defines "nuclear incident" broadly
as "any occurrence or succession of occurrences having the same origin which causes dam-
age" arising out of substances having radioactive properties. Paris Convention, supra note
75, art. 1 (a)(i). Nevertheless, the context and scope of both conventions is on civil or pri-
vate liability and not that of states. See infra, notes 156-161 and accompanying text.
155. Paris Convention, supra, note 75, art. 3; Vienna Convention, supra note 76, at art.
II, 1.
156. Paris Convention, supra note 75, art. 6; Vienna Convention, supra note 76, art. II,
5. The operator is excused from liability only if, the damage results from an act or omission
done with intent to cause damage in which case the individual causing the damage is liable,
or if it is expressly so provided by contract. Id., art. 6 (f); art. X.
157. See Pelzer, supra note 84, at 102, pointing out that the U.S., a leading nuclear
state and not a party to either convention, did not introduce the legal channeling into na-
tional law, "although the U.S. industry profits from this concept when exporting nuclear
devices to other States."
158. See, e.g., Handl, supra note 29, at 228-37. But see id. at 114, stating: "The best
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back to assigning full liability and to providing adequate reparation fol-
lowing a transboundary injury. In reality, it represents a private approach
to the problem of providing compensation. " Unfortunately, private rem-
edies are inadequate to provide relief on an international scale.' The
severe transboundary damage resulting from an intense release of radia-
tion such as Chernobyl makes this point especially forcefully. Even if the
Soviet Union were a party to either the Paris or the Vienna Convention,
which it is not, the monetary compensation limits contained therein were
greatly exceeded by the damage caused in even the early stages of the
Chernobyl explosion. 6 ' Only by imposing liability -directly on the source
state can the international community achieve a degree of assurance that
the victims of a transboundary nuclear accident will be compensated.
As they are presently written, the Paris and Vienna Conventions are
incapable of setting this type of an effective, internationally viable stan-
dard for liability or compensation. For some time, work has been under-
way to streamline and harmonize the two conventions, but these efforts
are aimed almost exclusively at improving the effectiveness of the instru-
ments' civil liability system and the level of cooperation among the joint
parties. Despite a more favorable attitude among certain elements of the
IAEA toward implementing a system of source state liability, the current
proposed revisions of the existing conventions retain the private
approach.
Allowing states to avoid directly compensating transboundary envi-
ronmental injuries resulting from activities within their respective bor-
ders inhibits promotion of the twin concepts of states' international lia-
bility for and responsibility to compensate such harm under the 1972
Stockholm Declaration and the legal principles it represents. The present
need could hardly be stronger for a comprehensive, legislative convention
and most effective remedy for the victim of a nuclear incident is to grant him or her an
internationally guaranteed and direct civil laws claim against the operator of the nuclear
installation." However, Pelzer continues: "It might be useful to supplement the civil law
regime by State liability regulations covering fields where civil liability leaves gaps. This
holds especially for compensation for damage to the environment." Id.
159. See Survey of State Practice Relevant to International Liability for Injurious Con-
sequences Arising Out of Acts Not Prohibited by International Law, U.N. Doc. ST/LEG/15
(Feb. 3, 1984) at 250-68.
160. See McCaffrey, supra note 122, at 726-30; International Standards, supra note 50,
at 1115.
161. For instance, Article 7 of the Paris Convention limits the operator's liability to 15
million Special Drawing Rights (SDRs) of the International Monetary Fund, which the Con-
tracting Parties may increase or decrease by legislation, provided coverage for a greater
amount is available, and provided the lower amount is not less than five million SDRs. See
Art. 10. In 1963 the Brussels Supplementary Convention, supra, note 151, increased the
amount of liability to 120 million SDRs, which will rise to 300 million SDRs after the 1982
Protocol enters into force. See Pelzer, supra note 84, at 104-105. The Vienna Convention
contains no such limitation. Article V(1) provides for a minimum amount, not an upper
ceiling. It reads: "The liability of the operator may be limited by the Installation State to
not less than five million U.S. dollars for any one nuclear incident."
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to provide more effective prevention, mitigation and reparation measures
against the effects of transboundary nuclear accidents. To be effective,
such a regime must impose stict liability directly on states in order to
insure the most conscious effort toward prevention as well as the guaran-
tee of adequate compensation in the event of a transboundary accident.
In the wake of Chernobyl and the growing realization that global interde-
pendence extends beyond economic and political ties, the international
community has begun to take positive steps toward this goal. Of course,
major obstacles still need to be overcome, a task that, in the event of
another Chernobyl-type incident, could take too long.
One such obstacle is the need to settle on an appropriate standard of
liability. Strict liability of states is arguably a part of general interna-
tional law. Although states have traditionally resisted the idea of strict
liability, present-day conditions have effected a change of attitude, and
the principle appears to be gaining support among governments. The
time is ripe for the international community to codify this emerging stan-
dard in the form of a multilateral convention.
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This study of economic and legal development in Mexico examines
intellectual property and the right to exclude others from inventive ideas.
There are several reasons for examining the relation between the market
and law in this context. First, patent law is an important piece of Mex-
ico's policy on technology and this policy has been the subject of robust
debate in the press and in Congress since the early 1970s. Statesmen,
scientists and academicians have sharply disagreed on the causes of their
nation's underdevelopment and have advanced various prescriptions. The
government adopted one theory from among those presented in these de-
bates, the concept of third world development known as dependencia,
and fashioned legislation upon its premises. The opposing theory which
attributed Mexico's underdevelopment to indigenous cultural and politi-
cal factors, such as weak incentives to innovate and limitations on compe-
tition, have had little influence on policy.
Second, dependencia theory is a critique of market exchange from
the perspective of distributive justice, explaining shortcomings in the do-
mestic economy of a host country through the influence of market power.
Dependencia theory hypothesized that multinational corporations im-
peded innovation in Mexico by employing patents to monopolize technol-
* George M. Armstrong, Jr., Professor of Law, Louisiana State University, Paul M.
Hebert Law Center. After a protracted battle with a fatal disease, Professor Armstrong
passed away on September 8, 1990. Professor Armstrong was an intiator whose ideas ranged
from a new course in Transactions in Industrial Property to dramatic enhancements in the
Civil Law Program at Lousiana State University. Professor Armstrong was described by the
University of Lousiana as "a brilliant scholar, an excellent and dedicated teacher, and a
good friend to all who knew him." Professor Armstrong's outstanding contributions to legal
scholarship will definately be missed.
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ogy and through one-sided licensing agreements. In the 1970s, the govern-
ment of Mexico followed the prescription of this theory, revised the
patent laws and established administrative controls over the international
transfer of technology. However, these reforms were empty promises. The
anticipated flowering of innovation has not occurred.
The final reason for analyzing the relationship between law and the
means of distribution in the context of intellectual property is the most
significant. The failure of the dependencia theory to explain un-
derdevelopment and the inability of these new laws and institutions to
stimulate innovation tend to confirm that the obstacles to development
are domestic. The impediment to innovation is not distortion of the mar-
ket by the excessive power of some participants, it is the minimal impor-
tance of the market as a device for distributing property.
THE DEVELOPMENT OF THE MEXICAN ECONOMIC SYSTEM
In Mexico, compulsion in various forms overshadows the market as
the mechanism which allocates the factors of production. Factors of pro-
duction and objects of enjoyment are values. Some values are objects of
commerce. Others, such as virginity are not. Values which are in com-
merce are commodities. One of the characteristics of commodities is the
capacity of a person who has rights in them to protect them from tres-
pass. Market society creates property, rights of exclusive use, by separat-
ing attributes of the individual from the individual or by privatizing at-
tributes of the community, by reifying those attributes and transforming
them into "things." The legal system of a market society gradually stan-
dardizes the procedures for recognizing, defending and alienating those
rights. The process of commodification has created property from individ-
uals' names and likeness, authorship, invention, labor and land. At one
time or another, the dominant philosophy of the day has maintained that
each of these articles was an inalienable attribute of the individual or
community. Today, they are commodities. The right to alienate them and
exclude others from them are protected by law.
In Mexico, this process has been retarded and commodification has
not functioned in the same fashion as in societies in which the market is
more significant. The communitarian land-owning practices of sixteenth
century Spain complemented the traditions of the Indians. When land
did become subject to private ownership, it was rarely an object of com-
merce for it ordinarily belonged to the church or an entailed hacienda.
Compulsion was more important than contract as a device for organizing
labor until the twentieth century. A succession of unfree devices such as
encomienda (entrusting of Indians to colonists), ganane (obligations
based on birth place) and debt peonage tied campesinos to haciendas.
Production for family subsistence exceeded purchase of food stuffs. Par-
ticipation in market exchange has developed more slowly for Mexicans
than for persons in some other societies. Consequently, they are less ac-
customed to thinking of themselves as traders and the factors of produc-
tion than as commodities.
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Mexico has also imported many norms of property and contract law
which its society did not demand and its social conditions could not
maintain. Disamortization of village lands in the 1850s contradicted the
communal tendencies of the Indians. The civil code of 1870, imported
from France, presupposed the existence of a society of traders, and the
abolition of forced heirship a decade later granted Mexicans a degree of
autonomy in disposing of their property which they had not sought. In
this century, the government's plan to organize agriculture along collec-
tive lines was borrowed from Soviet socialism. In the 1940s, Mexico
adopted a system of patent law which presupposed the presence of an
inventive culture and of industry avidly engaged in innovation, in short, a
supply of and demand for invention; neither of which existed. These im-
ported rules for recognizing and defending the right to exclude others
from inventive ideas did not encourage science by protecting its fruits.
Yet those who anathemized the patent system were also in error, for the
removal of the fences which protected the pastures of high technology in
the 1970s did not cause a stampede of trespassers bound to take advan-
tage of others' creative efforts. Mexico's patent laws are probably irrele-
vant, at least to domestic inventors. They do not encourage or protect
invention because the dearth of competition stifles the incentive to inno-
vate. There is no need to protect technology from trespass in a society
which lacks the infrastructure to use it.
Social scientists in Mexico and other developing countries criticized
patent laws and blamed the market power of patent owners for a variety
of the ailments of the developing world. One author's list of five dysfunc-
tional consequences of patent legislation was typical of the genre.1 Firms
from highly industrialized countries employ patents, he said, to perpetu-
ate monopoly conditions, to avoid the development of substitute technical
processes, to discourage new foreign investment in developing countries
by protecting monopolistic markets, to acquire control of weak firms in
those same nations by restricting the supply of technology, and to en-
courage the transfer of obsolete or inappropriate technology to the third
world. In support of these conclusions, analysts produced statistics which
showed that ninety-two percent (92%) of all patents registered in Mexico
belonged to foreigners.2 In the developing world as a whole, the figure was
said to be five-sixths. The percentage of patented inventions which were
never put into production may have been as large as ninety-five percent
(95%).s
The intention of the foreign inventors who acquired these patents
was probably to block competition with other firms from the advanced
countries, not to control the domestic economies of developing nations.
1. Arango, Tecnologia y Dependencia, 40 EL TRIMESTRE ECONOMICO 384 (1973).
2. Gribmont & Rimez, La Politica Economica Del Gobierno de Luis Echeverria, 44 EL
TRIMESTRE ECONOMIco 825 (1977).
3. J. SOBERANIS, LA REGULACION DE LAS INVENCIONES Y MARCAS Y DE LA TRANSFERENCIA
TECNOLOGICA 50 (1979).
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Because the monopoly which a patent confers is only nationwide, an in-
ventor who wishes to block competitors from adopting an invention must
obtain patents in numerous countries. Nonetheless, many nationalists
concluded that "the system of industrial property appears clearly as an
indispensable mechanism for reproduction and extension of technological
dependency."' Foreign patent owners would only license their technology
to Mexican companies, according to this line of argument, in return for
"super prices" and in concert with "restrictive commercial practices
which are included in the licensing contracts."5
Mexico's technological dependency did not become a subject of de-
bate until the 1960s. In 1958 a governmental commission presented a
draft law on foreign investments.' The bill, which was never adopted,
would have required government approval of all direct, foreign invest-
ment. There were no provisions in the bill for regulation of technology of
foreign origin. The absence of regulation of foreign investment and tech-
nology licenses prior to this date was not accidental. Official spokesmen
had often rejected suggestions 'to regulate these areas, alluding to the
complexity of the international economy and the importance of flexibility
in international negotiations.7
In the years between the Second World War and the Echeverria
presidency, Mexico's policy was to welcome foreign investment and sub-
stitute manufactured goods of domestic origin for imports.' The govern-
ment protected these foreign investors, as it shielded its native capitalists,
with protective tariffs, setting import duties at the rate which industry
suggested. According to one observer, "The basic principle of orientation
is to fix a tariff which guarantees the market for the national product."'
Tax exemptions and direct subsidies sweetened the rewards for investors.
The government did not discriminate against businesses owned by
foreigners.
Foreign technology and capital, protected by high tariffs, brought an
economic boom to Mexico in those years; but even before the election of
Echeverria in 1970 and the ascendancy of third world nationalism in the
wake of the Arab oil embargo in 1973, various interests were encouraging
the government to restrict foreign investment in the national interest.
One author wrote that the need for legal regulation of foreign capital was
"unpostponable." 10 Michael Wionczek, Mexico's foremost authority on
technology policy, has written that scientists began to express doubts in
4. Gribmont & Rimez, supra note 2, at 826.
5. J. SOBERANIS, supra note 3.
6. Proyecto de Ley Sobre Inversiones Extranjeras Directos en Mexico, in EL REGIMEN
JURIDICO DE LAS INVERSIONES EXTRANJERAS EN MEXICO (R. Silva ed. 1969).
7. Id. at 18-19.
8. CONSEJO NACIONAL DE CIENCIA Y TECNOLOGIA, POLITICA NACIONAL DE CIENCIA Y
TECNOLOGIA: ESTRATEGIA, LINEAMIENTOS Y METAS 8 (1976).
9. 1 D. IBARRA, EL PERFIL DE MEXICO EN 1980 163 (1972).
10. R. Silva, supra note 6, at 143.
VOL. 19:1
DEPENDENCIA THEORY
the 1960s about their country's reliance on foreign technology and to crit-
icize the absence of the basic conditions for domestic research. Owners of
small and intermediate industry came to believe that technology of do-
mestic origin might protect them from foreign competition. "In the de-
bate which arose, it was observed that nearly all of the technical processes
and designs of the country's industrial plants came from other countries
at a cost which all would agree is high. It was perceived that national
scientific activity was developing painfully in an environment of extreme
economic and institutional limitations."'1
In 1970, the government responded to these problems by creating a
commission, the National Council of Science and Technology.'" The
Council's mission was to advise and assist the federal executive in estab-
lishing, executing, and evaluating national policy. Although a significant
body of opinion already maintained that Mexico's technological short-
comings were a result of the actions of transnational corporations, the
government did not initiate any regulatory measures at this time. The
focus of the council's activity was to encourage domestic research, but in
early 1972 the council announced that the plight of Mexico's weak tech-
nological infrastructure of research was aggravated by "the indiscriminate
importation of technology."' According to the council's figures, only
3,665 technicians were engaged in research in the entire nation. "It is esti-
mated that the total expenditures for inovation represent only 0.3% of
the GNP." To remedy the "displacement" of domestic scientists, the re-
port stated, the government must develop a comprehensive policy on the
transfer of technology.
The Council's statement emphasized that the activity of transna-
tional corporations and the absence of domestic support for science mutu-
ally aggravated Mexico's technological dependence. Its prescription was a
policy on international technology transfer "in coordination with policies
on industry, finance and balance of payments, closely linked to the re-
form of national education." Some readers ignored the aspects of the di-
agnosis which criticized the domestic infrastructure, electing to read the
report solely as an indictment of American domination. An editorial in
the country's preeminent newspaper declared that the Council had un-
masked that insidious "imperialism which employs technology to domi-
nate" other nations. 4 The editorial distorted the council's report, claim-
ing that the document lay no blame on Mexican culture and education.
Purporting to summarize the report, the writer stated, "It is a problem of
independence which affects the total socio-economic and moral life of the
country." The editorial concluded by decrying the ideological "mystifica-
tion of Mexican life" which falsely preaches "that national interests can
11. M. WIONCZEK, LA TRANSFERENCIA INTERNACIONAL DE TECNOLOGIA - EL CASO DE MEX-
iCo 9 (1974).
12. Diario Oficial (Dec. 29, 1970).
13. Excelsior (Jan. 10, 1972).
14. Narvaz, Excelsior (Jan. 14, 1972).
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coexist with foreign objectives on the plane of profit."
THE GROWTH OF THE DEPENDENCIA THEORY IN MEXICO
The National Council of Science and Technology provided ammuni-
tion for the proponents of dependencia theory, a social philosophy which
offered to explain the failure of third world economies to follow the
American and Western European path of development. The dependencia
theory was the principle response of the Latin American intelligencia to
Walt Rostow's theory of stages of economic growth. 5 It enjoyed wide ap-
peal throughout the region, gaining adherents in every major country and
providing a rationale for a tidal wave of protectionist legislation. The
dependencia theory held sway for nearly a decade on account of a conflu-
ence of factors. Its emergence coincided with a renaissance of nationalist
sentiment and third world solidarity financed by the rising price of oil.
This theory of development permitted national leaders to blame the
plight of their nations on external causes and to avoid adopting painful
domestic reform. Mobilizing their large majorities in the United Nations,
the third world's "Group of 77" nearly established the legal basis for sig-
nificant claims to redistribute the world's wealth in the mid-1970s.
The claims of dependencia are best stated by some of its leading pro-
ponents. The theory "tries to explain the historical genesis and evolution
of the social structures of our countries and of the special link to the
hegemonic powers."' 6 Its advocates hypothesize the existence of an asym-
metrical relationship between two nations, in which the hegemonic power
perpetuates its influence by alliances with one or more groups in the pe-
ripheral society. Through these relationships, the hegemonic power "con-
ditions" the development of the third world country, so that the interests
of transnational corporations predominate over domestic interests in
forming national policy. "What characterizes this new international econ-
omy is the control, by groups located in the dominant subsystems, of the
diffusion of new technology .... [A]ccess to these new technologies is a
necessary condition for development . ".1..'7 Transnational enterprises,
which control the flow of technology to their third world subsidiaries
"participate increasingly in the economic activities of the dependent sub-
systems." Accepting foreign capital and technology uncritically, Latin
American states have sacrificed "the autonomy of the national economic
system."' 8
15. See generally W. ROSTOW, THE STAGES OF ECONOMIC GROWTH: A NON-COMMUNIST
MANIFESTO (1960).
16. Krieger, La Dependencia Como Contexto Macrosocial de la Politica Cientifico -
Tecnologica, in AUTONOMIA NACIONAL o DEPENDENCIA: LA POLITICA CIENTIFICO - TECNOLOGIA,
at 117 (F. Suarez ed. 1975).
17. Furtado, Dependencia Externa y Teoria Economica, EL TRIMESTRE ECONOMICO
335-336 (1971).
18. F. CARDOSO & E. FALETTO, DEPENDENCY AND DEVELOPMENT IN LATIN AMERICA 162
(1971).
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Through their dominant positions in a developing country, multina-
tional corporations effectively make the nation's technology policy. The
absence of regulation is their ally. First, the home office of the transna-
tional enterprise exercises direct influence over the technology selection
of its subsidiary. 9 Second, firms in developing countries which act as sub-
contractors and suppliers of these subsidiaries must conform the specifi-
cations of their products to the demands of the contractor, employing, as
a rule, imported technology to meet these requirements. Third, local
firms which have no direct ties with the international cycle of production
generally have "a special predilection for that which is of foreign origin"
and will select this technology on grounds of sound investment or the
appeal to consumers of foreign trade names. Even the governments of
third world nations prefer imported technology to domestic research and
development when they purchase weapons systems.
CAUSALITY BETWEEN MEXICO'S PROBLEMS AND THE DEPENDENCIA THEORY
During the 1970s, newspapers and scholars produced many studies to
reveal the extent of foreign ownership of the means of production and the
role of imported technology in the Mexican economy. s For the purposes
of this essay, the accuracy of these figures is secondary in importance to
the perception of dependence upon foreign know-how which the studies
created. Even if the conclusion of dependence on foreign technology is
correct, the remedy of regulation was not self-evident. Absent from these
reports was any analysis of causation. Had foreign technology displaced
domestic research or only filled a gap created by its absence? Was the
international market the culprit, or was it Mexico's culture?
According to various studies, the entire region of Latin America
maintained a commercial balance of payments deficit in favor of "first
world" countries. In 1976, the region remitted seven billion dollars in
profits and interest which was in excess of the amount of capital invested
from abroad."s Mexico's balance of payments deficit was 350 million dol-
lars for the year. Sixty percent (60%) of Mexico's exports were destined
for the United States and eighty-nine percent (89%) of its imports were
of U.S. origin.22 Seventy percent (70%) of the country's foreign tourists
were U.S. nationals. Foreign capital also occupied a crucial position in the
domestic economy. Only two of the nine automobile manufacturers had a
majority of their shares in Mexican hands in 1974.2" Furthermore, foreign
capital was concentrated in the most technologically sophisticated areas
of the economy, affording its owners influence over the course of develop-
19. Amadeo, La Dependencia Economica y Su Relacion con la Dependencia Tecno-
logica, in Suarez supra note 16, at 138-141.
20. See, e.g., Garcia, Industrialization y Dependencia en la America Latina, EL
TRIMESTRE EcoNoMico 731 (1971).
21. Excelsior (Jan. 5, 1977).
22. Excelsior, at 15 (Feb. 1, 1977).
23. M. WIONCZEK, supra note 11, at 85.
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ment beyond the dollar value of their investments.
One study indicated that capital intensive industries purchased most
of their equipment abroad. Favorable credit terms encouraged firms in
the petrochemical industry to purchase seventy to eighty-five percent of
their machinery from foreign suppliers. The study found that "close rela-
tions were established with the suppliers after the installation of the new
equipment in a majority of the plants." '24 Only three of the nineteen firms
which were objects of the study had purchased used equipment. There
was also some evidence that the cost of imported equipment and technol-
ogy was inversely related to the extent of foreign ownership in the
purchasing firm. An examination of contracts between transnational com-
panies and their wholly-owned Mexican subsidiaries in the auto parts in-
dustry disclosed that agreements to license technology often contained no
provision for compensation at all.
An alternative explanation for the absence of any express term on
price in these technology licenses maintains that foreign corporations re-
ceive compensation for know-how in the form of repatriated dividends. In
fact, some analysts claim that transnational corporations arrange their re-
lations with third world subsidiaries with the intention of obscuring the
cost of imported machinery and technology, hiding the price for such
transfers in shareholders' dividends. In other cases the foreign firm ob-
tains its profit by raising the price of raw materials which it supplies. The
pharmaceutical industry, for example, often purchases ingredients abroad
for assembly in Mexico. One study of this industry disclosed that foreign
corporations charged their Mexican subsidiaries prices for component
parts which ranged from a hundred to a thousand percent above the in-
ternational average.
2 5
"Prestige" is often the explanation which third world corporations
provide for purchasing foreign technology, trademarks, and brand names.
Executives at four pharmaceutical companies responded to a survey by
stating that foreign licenses of technology were essential to their opera-
tions, but they would continue to use those patents and trademarks be-
cause of their recognized value in the Mexican market even if domestic
substitutes were available. This factor, in combination with the influence
of foreign ownership of the domestic means of production, the policy of
producing for export, the dynamics of the international credit market,
and many other considerations, influence the selection of technology by
Mexican manufacturers. In several cases industrialists have simply repli-
cated on Mexican soil the complete design of a factory-at the main office
of the transnational firm without first considering whether the scale of
the market or the availability of resources justified that decision. More
frequently, the transnational company modifies the design of its existing
facilities to harmonize with Mexican conditions. Of four pharmaceutical
24. Id. at 145.
25. Id. at 193.
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firms which responded to one survey, half described their plant as a com-
bination of foreign and domestic technology. The remainder stated that
they employed imported technology. One author concludes that, "[i]n
many enterprises, especially automobile industries, the plant installed in
Mexico is indistinguishable from those abroad, except in the scale of op-
eration and the use of second-hand, obsolete machinery."2
Numerous newspaper articles drew attention to the respects in which
the activity of transnational companies allegedly deformed the Mexican
economy. Writing in the periodical Excelsior, an economist from the Na-
tional Autonomous University observed that Mexico was the first place
chosen by foreign firms to send obsolete equipment. The local branch of-
fice usually has no choice but to accept the machinery. "[Tihe transna-
tionals have preferred to obtain additional profits without any productive
activity, becoming instead providers of technology."2 7 They contribute to
the bankruptcy of small and intermediate firms by engaging them as sub-
contractors, then casting them aside when the needs of the transnational
outstrip the capacity of the firm. Advertising and sale of products in the
third world, which originate in industrial nations also distort patterns of
consumption, creating a demand for soft drinks and candy bars when
there is inadequate potable water and meat.
An opinion article in the same newspaper spoke of the "profound
deformation" in the industrial sector which "premature acceleration in
the concentration and monopolization of capital" brought about.2" Be-
cause foreign investment tends to concentrate in heavy industry and large
scale manufacture, Mexico has an abundance of such enterprises but few,
well-mechanized small shops. The country's skilled labor force is un-
evenly distributed among different sectors of the economy so that tradi-
tional and primitive patterns of production exist alongside ultra-modern
techniques.
THE PRIVATE SECTOR'S RESPONSE
In the spring of 1975 representatives of private business who engaged
in international transactions, announced the formation of a committee
whose task was to present the viewpoint of their much maligned constitu-
ency. Newspaper accounts of the activities of this committee, and of the
vociferous and angry reaction of other sectors of society to its mission,
offer a revealing photograph of the ideological landscape at the moment
of high tide of the dependencia theory near the end of the Echeverria
presidency. On March 8, the president of Coparmex announced the crea-
tion of a coordinating committee of private enterprise.29 Criticizing social
theorists who oppose foreign investment, the spokesman stated that the
26. Id. at 209.
27. Excelsior (Jan. 22, 1977).
28. Excelsior (May 5, 1975).
29. Excelsior (Mar. 10, 1975).
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influence of transnational firms was not significant, amounting, he said, to
only five percent of the nation's capital, "a very small percentage, which
could not be called colonialism or serious dependency." He also urged the
legitimacy of a national organization of capitalists, similar to the officially
sanctioned unions of urban and rural labor. Excelsior's editorial writers
responded moderately to these proposals at first, observing that the bulk
of the nation's economic might was still in private hands and that the
class of capitalists had legitimate interests. Concluding that business
should be neither "satanized" nor "angelized," the editorial urged readers
to appreciate its proper role.
After a space of two months, the coordinating committee of busi-
nesses released its statement of principles, exposing its fundamental dis-
agreements with the ideological currents of the country and setting the
stage for confrontation. The businessmen asserted that "the human being
has a natural, primary and inviolable right to satisfy his needs and reach
his objectives through private property and the reasonable use of material
wealth. '30 Private enterprise is "the basic cell of the economy, a most
peculiar and valuable manifestation of the creative capacity of man and
an expression of the spiritual wealth of those who contribute to realize,
sustain and improve it .... In a democratic society economic activity is a
matter for individual activity."
The natural law basis of this platform was not remarkable in itself.
Principles of a higher law have long been the touchstone of Mexican ad-
vocates of social justice. However, in this century, references to natural
rights have justified state regulation of economic activity, not autonomy
and egoism. Natural law limits rights in property in contemporary Mex-
ico. Even the liberal reformers of the 1850s who'stripped the church and
Indian villages of their lands to transform them into articles of commerce
preferred to reason from "self-evident economic axioms" which they at-
tributed to Adam Smith than from principles of justice. Furthermore, to
urge that the proper role of the state is merely "to create the appropriate
conditions for individual achievement" is to challenge the country's deep-
est traditions of paternalism.
The platform of the business roundtable encouraged an approach to
foreign investment which was pragmatic, not hostile. Where Mexican cap-
ital is insufficient, the government should permit foreign investors to ac-
quire majority ownership in domestic concerns, particularly if the indus-
try is vital to the national welfare. This plank implicitly encouraged the
repeal of a 1973' statute on foreign investment which confined foreign
shareholders to minority ownership of firms in many industrial sectors.
Representatives of the government responded quickly to the coordi-
nating committee. Two days after the publication of the platform, a sen-
ior minister in the Echeverria administration castigated the forces of re-
action which, he said, contained "elements of resistance to change,"
30. Excelsior (May 8, 1975).
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representing "a retrogressive attitude toward the progress of the mixed
economy." 1 These businessmen fail to recognize that in Mexico the social
order "is based on the predominance of the interests of the majority over
the interests of individuals." The minister darkly accused the group of
threatening the "structure and spirit of the Mexican Constitution" and of
subverting third world solidarity.
The protagonists in this debate were neither a fringe of society nor a
splinter group of industry. The coordinating committee included among
its members the Confederation of Chambers of Commerce, the Associa-
tion of Mexican Bankers, and the Mexican Association of Insudrance Com-
panies. Their statement of principles presented a serious challenge, on
the level of ideology if not on the plane of electoral politics, to the policies
of the government. The importance of their membership also explains the
caliber of the response.
In the days following, Excelsior contained numerous editorials criti-
cizing the platform of the Coordinating Committee. A statement pub-
lished on May 12, 1975, struck at the natural right foundation of the
statement of principles. "It is obvious that the natural right of property.
• . has as its purpose the maintenance of monopoly in property." The
"vocation of private property is consumption" not accumulation, the
writer continued and "all people, without exception have the right to pos-
sess the means of feeding and clothing themselves." This editorial, like
most others of the same genre, did not bother to explore the basis of
these rights.
THE POLITICAL RESPONSE
The response rose to the level of invective a few days later when Lo-
pez Portillo, the man who would become the next President of Mexico,
informed the business community that they were "not more than one step
from Nazi-fascism."3 2 Nationalization of the means of production was an
historical process from which there could be no retreat. The leaders of
business were striving to place their own interests ahead of the
community.
Dependencia theory was diagnostic. Its proponents offered to explain
the failure of the third world to follow the pattern of economic develop-
ment of industrialized countries. Although members of this school of
thought disagreed on specifics, the fundamental explanation was the same
for each. When western Europe and the United States were building their
industrial economies in the nineteenth century, there were no nations on
earth more highly developed; but the economy of Latin America has con-
tinually been subjected to the penetration of international capitalism.
Foreign capital and technology have "conditioned" the type of industries
constructed and their scale as well as the products which they produce
31. Excelsior (May 10, 1975).
32. Excelsior (May .17, 1975).
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and consumer tastes.
On the foundation of this diagnosis, political leaders sympathetic to
the theory propounded a prescription. All relevant shades of political
thought conceded that technology and capital were necessary for contin-
ued development and that Latin America had a deficit in both. The pre-
scription was to continue admitting these resources into their countries
and establish regulatory controls. Such controls would consist of restric-
tions on the types of property and business which foreigners might own,
limits on freedom of contract between foreign and domestic firms, and
limitations of the right of transnational firms to exclude others from their
know-how and patented technology.
Efforts to implement this prescription flourished in the 1970s. Devel-
oping nations formed the Group of 77 and proposed international codes
of corporate conduct to the U.N. Commission on Trade and Develop-
ment. The General Assembly called for international redistribution of
wealth and discussed the economic rights and duties of states. Regional
arrangements such as the Andean Pact lay the foundation for national
legislation to control foreign investment. The Arab oil embargo and the
election of Salvador Allende in Chile opened new vistas of opportunity,
offering simultaneous third world control over natural resources as a ful-
crum and vigorous, independent leaders as a lever against the developed
countries. The optimism of the era, the conviction that Latin nations
were about to take control of their destinies, was manifest in the speeches
of Echeverria and others.
In his message to Congress, accompanying a bill to regulate foreign
investment, Echeverria declared, "contemporary norms of international
law repudiate any form of exploitation of weak countries."33 Foreign capi-
tal must play a "complementary role and should inevitably be
subordinate to the policies of the recipient countries." International in-
vestment is no longer "exclusively a concern of those countries in which it
originates" and it must adjust itself to the interests and purposes of the
host nation. The President's address coincided with a state visit by the
Chilean leader Salvador Allende, a confluence of events which propelled
the "representatives of imperialism" into a paroxysm of despair, at least
to one observer. A letter to the editor of Excelsior noted that these "rep-
resentatives" had denounced the Mexican initiative and Allende's recent
address to the U.N. as a "common front" against the interests of busi-
ness."' The introduction of the bill on foreign investment also coincided
with the American offensive against North Vietnam during the Christmas
of 1972. These events did not seem at all coincidental to the letter writer
who remarked, "[t]his is the form in which Mr. Nixon's bombers rever-
berate in Mexico and in the other third world countries which attempt to
get out of underdevelopment."
33. Excelsior (Dec. 27, 1972).
34. Id.
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The Law to Promote Mexican Investment and to Regulate Foreign
Investment 5 reserved certain business activities to the government or
corporations wholly owned by nationals. These included radio and televi-
sion, urban and interurban transport, air and maritime transport, ex-
ploitation of woodlands, and distribution of natural gas. The law forbade
the granting of mining concessions to foreigners and restricted transna-
tional ownership to minority positions in any company processing petro-
chemicals or manufacturing auto parts. Any foreigner who wished to ac-
quire real estate, purchase bearer shares of stock or organize a business
was required to solicit the authorization of the National Commission of
Foreign Investment. This body authorizes participation in or control of
domestic companies by international interests, taking care that such in-
vestment complements, without displacing, local initiative.
Simultaneously, the administration of President Echeverria prepared
a bill to regulate purchases of foreign technology. The objectives of the
bill were to insure that corporations did not import technology which was
already available in Mexico, to avoid burdens on the balance of payments
and to limit extraterritorial control of domestic business. PAN and the
socialists, the principal opposition parties of the right and left, supported
the bill, but the leader of each delegation remarked in the course of floor
debates that Mexico must also stimulate its own scientific capacity.36
Speakers from both parties also peppered their remarks with lamenta-
tions on recurring strikes and unrest at the National Autonomous Univer-
sity, an oblique critique of Mexico's culture of scholarship and
innovation.
The socialist leader Ortiz Mendoza excoriated, "North American im-
perialism . . . the fundamental enemy of development in our country;"
but he also noted that protection from foreign influence is a defensive
measure.-The encouragement of indigenous know-how is the sine qua non
of development. The PAN spokesman agreed, but added that Mexico
should not "arbitrarily close the doors to foreign collaboration." He ad-
monished the newly created National Registry of Technology Transfer to
"take care" lest "regulation constrict national development."
The Undersecretary of Industry in the Echeverria administration
provided the government's response to this admonition in an essay which
he published soon thereafter. Under the title "Yes, The Rules of the
Game Are Being Changed," Jose Camillo Sainz explained that Mexico
had commenced to regulate transfers of technology "because we need an
economy placed, not at the service of material goods, but at the service of
human beings. ' . 7 Adopting the defiant tone typical of third world nation-
alism in the mid-1970s, he added, "[w]e are certain that the companies
which have been working with Mexican firms will understand [the need
35. Diario Oficial (9 Mar. 1973).
36. Excelsior (Dec. 20, 1972).
37. Comercio Exterior (Nov. 11, 1972).
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for regulation] .... But even if our action were objected to by some...
we feel we will be able to find what we want in other parts of the world."
Actually, some aspects of the law on technology transfer merely incorpo-
rated into Mexican practice well established principles of American anti-
trust law. The law prohibited tying arrangements, contractual clauses
which required Mexican firms to deal exclusively with any particular for-
eign corporation or to purchase one service or commodity as a pre-condi-
tion for purchasing another. However, the heart of the law, the provision
which removed technology licenses from the domain of private contract to
the field of public administration, was the clause requiring parties to each
agreement to obtain approval of a governmental agency under pain of
nullity of the deal.
THE MEXICAN PATENT LAWS
The National Registry of Technology Transfer38 has authority to
deny approval to any license which damages the national interest. The
statutory criteria for evaluating injury are vague. Licenses are injurious if
the technology which is the object of the contract is already available in
Mexico, if the compensation is unreasonable, or if the duration of the
agreement is excessive. By declaring international technology licenses to
be subject to the public interest, the government has diminished the se-
curity of agreements and limited the conditions under which the owner
may exclude others. Subjective criteria such as the fairness of price and
reasonableness of the duration of a license become marginally more relia-
ble if the Registry adheres to the statute and employs experts to assist its
deliberations. The foundation of the law is a notion of objectively ascer-
tainable fair value for know-how which exists independently of the pro-
cess of bargaining between the parties. This notion has a respected line-
age in Mexico. The innovative aspect of the statute is the application of
this concept to such a unique and ephemeral commodity as know-how.
Mexican and Spanish colonial law have contained many limitations
on the capacity of contracting parties to bargain on the price of commodi-
ties. Colonial cities held monopolies on the sale of grain and meat and
controlled their prices. Individuals who purchased or sold land at a price
which departed from "fair value" could cancel the contract under laws in
force until 1870. Purchasing necessities for the purpose of resale was a
crime until the late 1800s. England repealed analogous prohibitions a cen-
tury earlier. Currently, the government imposes price schedules on more
than 200 categories of consumer goods.
Assigning a fair price to any commodity administratively requires the
decision-maker to adopt some measure of value other than supply and
demand. Such a system assumes the existence of an objective measure of
worth or utility apart from the market. The Soviets have adopted one
such model, calculating inventors' compensation by determining coeffi-
38. Diario Oficial (Dec. 30, 1972).
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cients of difficulty, novelty, and extent of adoption of each new machine,
process or compound. Experience in the U.S.S.R. reveals that administra-
tors often assign such coefficients arbitrarily. Scholarly commentary is di-
vided on the issue of radical reform or abolition of the present method of
compensation. One side of this debate maintains that the purpose of any
invention is to solve an existing problem and that the best measure of its
value is the amount which the firm with the problem is willing to pay, not
the price which an administrator may compose.
In addition to imputing an objective value to be administratively de-
rived outside the market, Mexico's statute on technology transfer also di-
minishes the right of the owner to exclude others from the know-how.
Under the statute, any transfer of technology must be absolute. Unless
the know-how is protected by a patent, a foreign licensor may not require
the licensee to return technical documents, plans or secret information. In
other words, leases of technical information are invalid. Only sales of
know-how pass muster. The duration of the license may not exceed that
period of time reasonably necessary to assimilate the technology in the
opinion of the Registry. Foreign licensors are not entitled to insist that
the secrecy of the technology be maintained thereafter and may not pre-
vent the know-how from becoming available to their competitors.
The essential effect of the law is to strip foreign technology which
crosses the Mexican border of its character as a commodity by restricting
the exercise of autonomy and egoism by its owner. The master of know-
how may no longer determine to whom it will be available or at what
price. Technology ceases to be a commodity and becomes a public utility,
allocated administratively, not contractually. To the extent that the Reg-
istry renders the right to exclude and to bargain insecure, investment in
the private creation of technology may be expected to diminish.
Legal systems tend to endow values with the characteristics of prop-
erty when they become legitimate objects of exchange. When the law
transforms private commodities into public goods and strips the owner of
the right to exclude, they cease to be objects of contractual exchange. Any
society which aspires to allocate the factors of production by administra-
tive means must also fashion a method for creating value by administra-
tive means. The Soviet experience offers little encouragement for nation-
ally planned innovation.
During the course of the nineteenth century, inventive ideas became
a form of property in the United States. 9 At the beginning of that era,
Thomas Jefferson, an inventor and for a time chief administrator of the
patent system, opined that excluding other persons from one's inventions
was opposed to natural reason. At that time the statutory criteria of pat-
entability were indefinite and included a requirement of objective utility.
Judges declared patents invalid if, in their eyes, the invention tended to
39. Armstrong, From the Fetishism of Commodities to the Regulated Market: The Rise
and Decline of Property, 82 Nw. U.L. REV. 79 (1988).
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promote immoral conduct. Patents were an unstable form of property be-
cause the owner could hardly predict whether he would be able to enforce
his right to exclude others.
Under the influence of the growth of market exchange, inventive
ideas became a commodity by the close of the century. The courts rein-
terpreted the statute's requirement of utility so that the right to exclude
no longer depended on such accidental considerations as the contribution
of the invention to a judge's vision of the ideal society. The principal fac-
tors in this process of reinterpretation were first, the growing importance
of market exchange throughout society, contributing to the ideology of
the alienability of values and endowing intangible attributes with the
characteristics of "things;" and second, an increasing tendency to treat
patents as commodities as demonstrated by contracts to license and as-
sign them. A general social development and profusion of market ex-
change, allied with specific development and contractual relations in in-
ventive ideas, encouraged the legislature and judges to increase the
security of this form of property. The circumstances under which the le-
gal system would recognize a right to a patent and protect it from tres-
pass became more predictable. By the beginning of the twentieth century,
rights in patents had completed a very long journey which was begun in
1521 when Parliament first permitted the crown to confer patents as a
matter of royal largesse.
Mexico adopted patent legislation but never experienced the process
of commodification of inventive ideas which occurred in the United
States. Legal, cultural and geographical restraints on trade have hindered
the infusion of the notion that values such as land, labor and articles of
consumption should be the objects of commerce. Subsequent pages will
present evidence that Mexico has not fostered an inventive culture. Crea-
tion and implementation of inventive ideas has lagged behind the econo-
mies of the western industrial nations. Consequently, the legal form of
property in inventive ideas, patent law, exists in Mexico, but is irrelevant.
The right to exclude that patent which the law confers could be, and in-
deed has been, substantially diluted without noticeably affecting anyone's
behavior.
A. The Patent Laws of the Past
The Patent Act of 19430 contained a variety of procedures through
which a private concern, with the government's assistance, might compel
the owner of a patent to grant a compulsory license to the invention. The
purpose of these provisions was to prevent foreign firms from obtaining
Mexican patents with no intent to exploit their inventions and merely for
the purpose of blocking competition. One provision simply nullified a pat-
ent if the owner did not put the invention into practice within twelve
years. If the owner did not exploit the patent within three years of the
40. Diario Oficial (Dec. 31, 1972).
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date on which it was granted or exploited it "improperly" or "inef-
ficiently," the government might order the owner to grant a compulsory
license to another firm. Such a license required the transferee to pay roy-
alties amounting to one-half of its profit from the exploitation of the
invention.
Recalling that ninety-five percent of all Mexican patents are never
"worked," the track record of petitions for compulsory licenses reveals
the extent of domestic zeal to appropriate these inventive ideas. During
the entire thirty-three year life of the Patent Act no one requested a com-
pulsory license." The Secretary of Industry and Commerce did nullify a
number of patents, but not at the request of parties who desired to use
the technology. The usual grounds for cancelation were the failure of the
patentee to pay an annual tax.
The record in the middle decades of this century revealed two salient
characteristics about innovation in Mexico. First, the overwhelming ma-
jority of patented inventions were not in use. Second, despite reasonable
access to these idle inventions through procedures for compulsory licens-
ing, competitors of patentees did not solicit the technology. If there was
some characteristic of Mexican society impeding innovation, it was not
the patent laws.
Nonetheless, the patent system did not escape the critical analysis of
the dependencia theory, whose adherents determined that laws protecting
intellectual property were the villain. Introducing legislative reform in
1975, the Undersecretary of Commerce and Industry offered a new con-
ception of the purpose of property:
Those lines of free-bourgeois ideology of the past century which con-
sider patents as a natural property right and a monopolistic privilege
which can be exercised without taking account of the public interest
are not acceptable or valid. Today, without removing the encourage-
ment to inventors, it is universally recognized that the exercise of
their rights should be limited by the interests of the collective . . ."'
The leading contemporary text on patents asserted the same proposi-
tion, though less expansively. The author recognized, in contrast to the
Undersecretary, that "natural rights" have never really been a significant
justification for patents.4 He confirmed that institutions of property law
exist to further public policy. "[T]he patent is not a natural right of the
inventor but a prerogative which the state grants so that the community
may obtain the benefit of knowledge of the invention, its appropriate
publication and its effective exploitation." If these benefits are missing,
the patent loses its justification. The author's analysis implicitly explains
a fundamental departure from the principles of the patent law of the
United States. In this country, the government grants patents in consid-
41. C. SEPULVEDA, EL SISTEMA MEXICANO DE PROPIEDAD INDUSTRIAL 84 (1981).
42. J. SOBERANIS, supra note 3, at 46-47.
43. Id. at 160.
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eration for the inventor's full disclosure of the technology. He has no obli-
gation to work the invention. In Mexico, the inventor satisfies society's
demands only if he discloses and exploits the device or process.
B. The Patent Law of 1976
The new patent legislation of 1976 implemented a number of signifi-
cant changes. Its aggregate effect was to diminish further the right of an
inventor to exclude others from his creation. The rationale was to en-
courage innovation. The new Law on Inventions and Trademarks reduced
the number of fields in which patents were available, created new provi-
sions on compulsory licenses, reduced the duration of patent grants, and
introduced Soviet style certificates of invention.
The Act declares that "the granting of a patent implies the obligation
to exploit it on national territory."4 An owner's use of the invention must
be more than symbolic. It must be an "effective industrial exploitation."
If the owner has not begun to work the patent himself or licensed it to
another firm within three years, the invention enters the public domain.
Thereafter, any person may apply to the Secretary of Commerce and In-
dustry for a compulsory license. An application must allege that the
owner is not exploiting the invention or that his use of the invention is
inadequate to satisfy the national market. The Act provides that the Di-
rector General of Patents and Trademarks may grant such a license, in
consultation with the National Registry of Technology Transfer, deter-
mining its duration, field of use, and amount of royalties.4 5 If no one ap-
plies for a compulsory license within one year of the date on which they
become available, the patent lapses and the owner loses the right to ex-
clude others from the invention entirely.
Compulsory licenses were available under prior law but no one
sought them. The explanation, said some experts, was the cumbersome
procedure and rigid requirement of compensation in the amount of half
the licensee's profit. The procedure is now clearer, the requirements for
compensation more flexible; however, there still have been no applica-
tions for compulsory licenses.
The new law also provides that the government will not issue patents
for certain types of inventions. These categories include procedures for
obtaining chemical compounds, for making alloys or for preparing
pharmaceuticals, medicines, food, beverages, fertilizer, pesticides and for
inventions with application to the field of nuclear energy. The creator of
such an invention excluded from patentability may obtain a certificate of
invention. 4" This legal device, a transplant from the U.SS.R., strips the
inventor of the right to exclude others from the device or process but
permits him to collect compensation from firms which adopt it. In the
44. Ley de Invenciones y Marcas, Diario Oficial, art. 41 (Feb. 10, 1976).
45. Id. at art. 52.
46. Id. at art. 65.
VOL. 19:1
DEPENDENCIA THEORY
Soviet Union, an invention protected by such a certificate is available for
use by all state-owned firms and the inventor's compensation depends
upon the savings which the device produces in practice or its utility to
society as measured by coefficients such as novelty, and difficulty."' The
Mexican patent statute contemplates that the inventor and would-be
transferees of technology protected by a certificate will initially attempt
to negotiate terms of compensation. Recognizing the futility of negotia-
tions concerning the price of a thing from which one party may not in any
case exclude the other, the law also contains procedures for arbitration by
various agencies.
An authoritative text on the rights of inventors observes that the
Mexican government adopted certificates of invention owing to the low
incidence of patent exploitation in the country. 8 Four thousand certifi-
cates were issued between 1976 and 1981. Ninety-five percent of the ap-
plicants were foreign firms. These inventors do not elect certificates of
invention in preference to patents. They obtain certificates for technology
which is not patentable subject matter and which could not be protected
by any other form of industrial property. In this respect, the 1976 Law on
Patents was unobjectionable to inventors. The treatise writer observes
that foreign firms find certificates of invention attractive because "the ex-
ploitation of the invention by other parties does not exclude the owner of
the invention from working it in competition with the one who obtains
the license."49
In fact, in Mexico a low fence excludes trespassers from technology
equally as well as a high wall. In the first five years after they became
available, no one applied to the National Registry of Technology Transfer
for permission to use a certificate of invention. 50 This experience shows
that the principal impediment to innovation is not the power to monopo-
lize inventions which the laws on intellectual property confer. Patents are
unnecessary to protect inventions from trespassers because other firms
manifest no interest in appropriating the technology. Although the law of
intellectual property has permitted inventors to exclude others, the dilu-
tion of this right by successive legislative reforms has not stimulated in-
novation. Patent law endowed inventive ideas with the form of commodi-
ties, but could not give them the essence of property: value circulating in
the market.
The prerequisites for commodification of a value are two. The first is
diffusion of market exchange in a society, creating an ideology which pro-
gressively justifies alienation of more personal and community attributes,
in other words a materialist philosophy of egoism and autonomy. The sec-
ond prerequisite is an appreciation of the commercial utility of the partic-
47. Armstrong, Legal Restraints on Innovation in the U.S.S.R., 9 REV. SOCIALIST L. 243
(1983).
48. Sepulveda, supra note 41, at 99.
49. Id. at 102.
50. Id. at 103.
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ular value by those segments of society which might employ it. Mexico
has never developed an ideology of egoism and autonomy. The principal
philosophical currents of the 1910 revolution were communitarian, a reac-
tion to privatization of land and proletarianization of rural labor. Con-
temporary limitations on freedom of contract are lineal descendants of
medieval Spanish paternalism. The first prerequisite of commodification
of values is absent. The remaining pages are devoted to the second, the
role of science.
FINAL OBSERVATIONS
Dependencia theory, which influenced public policy inordinately in
the 1970s, maintained that the dominant role of foreign capital impeded
domestic research and development. The principal consumers of ad-
vanced technology are allied or subservient to transnational corporations.
These firms exercise their power as stockholders or contractors to require
Mexican firms to purchase foreign know-how in preference to native
technology.
No observer of Mexican industry denies that the economy relies
heavily on technology of foreign origin; however, many analysts part com-
pany with dependencia theorists on the issue of causation. Some
respected scholars confess that reliance upon foreign know-how is the ef-
fect, not the cause of inadequate domestic research and development.
Those analysts who seek an explanation for the plight of science at home
generally locate the cause in either a failure of governmental policy or
their country's traditions. These are not mutually exclusive schools of
thought, and the most perceptive analysts attribute part of the blame for
the absence of domestic technology to political and cultural factors, and
assign some responsibility to foreign ownership of Mexican firms.
Two studies published in the early 1970s indicate the scope of the
problem. One report stated that in all of Mexico only 600 scientists de-
voted their time fully to research in problems associated with industrial
production."' At about the same time, Excelsior disclosed that in the
United States and USSR, one-half of one percent of the population was
engaged in scientific activity. The corresponding figure in Mexico was re-
ported to be 0.007 percent.52
Analysts who attribute the deficit of scientific research to govern-
mental policy often criticize the country's educational system. Occasion-
ally they also call for more national planning. Michael Wionzcek has writ-
ten of the need for a "profound reform of national education, whose
deficient functioning during recent decades has affected very seriously
both the capacity to adopt imported technology and the development of
indigenous technology."5 Inadequacies in the educational system not
51. Garcia, supra note 20 at 750.
52. Excelsior, Jan. 11, 1972.
53. M. WIONCZEK, COMERCIO DE TECNOLOGIA Y SUBDESARROLLO ECONOMico 270 (1973).
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only prevent the training of scientists, they impede the implementation of
any sensible policy. The bureaucrats who order equipment for laborato-
ries "haven't the slightest idea of what they are doing." '
Other writers refer to the need for "a national system for the produc-
tion of scientific and technical knowledge" without which "autonomous
innovation" is impossible."5 Such a program might include fellowships
and incentives to pursue investigation in areas of critical importance.
These writers maintain that a governmental policy which financed re-
search in food production, public health and other social sectors would
encourage indigenous research and respond to the nation's need.
On the one hand, analysts lament "the absence of a concerted politi-
cal will to support" public expenditures on science,5 yet the same writers
complain that bureaucracy is "the number one enemy of science in Mex-
ico.'"" Government funding is not easily divorced from red tape, bureau-
cracy and patronage. Those who supply the resources are unwilling to re-
linquish control. One writer says the National Council of Science and
Technology's "assignment is long-term and has only just begun.""s An-
other criticizes the agency for having "all of the characteristics of a bu-
reaucratically burdened machine. '" 59 A self-examination published by one
leading research center complained that scientific investigations in its
faculty "have unfolded without adequate coordination and with almost no
support and comprehension. 6 0 Prescribing more government funding for
science, the report hastened to add that planning "should not be centrally
imposed." Members of research institutions should be permitted "to
adopt their objectives freely."
More than one observer has argued that regulation of transnational
technology licenses and patents, the only tangible fruits of the govern-
ment's science policy, does nothing to enhance the domestic base of re-
search and development. At best, these controls only remove the control
of foreign owners from know-how which crosses the border. They do not
insure that Mexico will assimilate the new technology or that the coun-
try's scientists will use the information as a basis for further research.
Foreign technology can only stimulate domestic research if the regulatory
measures already in place "have the support of a well defined industrial
policy ... closely integrated with a national development policy."61
54. Excelsior, Interview (Jan. 17, 1972).
55. E. Leff, Dependencia Cientifico-Tecnologica y Desarrollo Economico, in MExico
Hoy, at 279 (P. Casanova and E. Florescano eds., 1979).
56. Wionczek, Obstaculos Para la Aplicacion de la Ciencia y la Tecnologia al Desar-
rolLo Economico y Social de los Paises Menos Desarrollados, 50 EL TRIMESTRE EcONOMICO
523 (1983).
57. Wionczek, supra note 55.
58. SOBERANIS, supra note 3 at 228.
59. Wionczek, supra note 55.
60. Excelsior (Mar. 10, 1975).
61. Wionczek, El Mundo SubdesarroLado y las Corporaciones Transcionales, 48 EL
TRIMESTRE EcONOMICO 84 (1981).
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Neither controls on foreign transactions nor funding for local re-
search are effective to create a technological society unless the potential
consumers of science appreciate its utility. At present, the cultural ele-
ments which influence both the supply and the demand for technology
are weak. An editorial in the foreign trade journal, Comercio Exterior,
referred to the country's "lack of general scientific and technical culture."
Removal of the barriers to access to knowledge and funding for local re-
search "are hardly solutions in themselves," because scientific activities
are "conditioned by society.""
The writer is referring to the feebleness of the urge to innovate
among the business community of Mexico. Industrialists do not generally
seek labor saving, cost cutting or product enhancing practices through re-
search and development. A survey conducted by the Organization of Eco-
nomic Cooperation and Development disclosed that only ten of the 137
industrialists who responded believed that absence of research and devel-
opment was an obstacle to their business.63 Another survey of the atti-
tudes of business representatives toward science reveals "the great igno-
rance which exists among Mexican industrialists not only of the
advantages which scientific and technological investigation would bring,
but also, of what these activities entail."'64
Business owners have not sought innovation because the government
has traditionally protected them from competition. The climate has not
compelled them to improve to survive. In addition, regulations determine
the retail price of commodities on the basis of their cost. The regulations
permit manufacturers a profit which is a percentage of the cost of inputs.
Paradoxically, innovation diminishes profitability in regulated industries
if it reduces costs. The growth in the share of the industrial sector which
the government owns has also stifled the necessity for innovation. Profit-
ability is a tertiary concern of the managers of quasi-state enterprises
who are untroubled by competition. National economic planning also di-
minishes the scope of local, flexible managerial decision. To the extent
that government ministries determine the mission and the factors of pro-
duction for firms, the opportunities for innovation diminish.
The respected author of a treatise on the law of inventions writes
that Mexico is plagued by "the absence of a tradition of technical and
scientific investigation. 6 5 He then refers to a second cause for the dearth
of research which appears to be distinct from the first, saying, "[w]e also
have been lacking in an industrial system of our own in which a climate
favorable to technical advances exists." These causes are not separate,
they are dialectical, as the author himself recognizes. "There does not ex-
ist then an imperative necessity for innovation here." The absence of de-
62. Cornercio Exterior, at 77 (Mar. 1977).
63. WIONCZEK, supra note 11, at 50.
64. Id.
65. Sepulveda, supra note 41, at 107.
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mand for the fruits of research has aggravated the social status and fund-
ing of the scientific community, encouraging talented people to enter
other professions or to emigrate. There is a shortage of domestic inven-
tion because there is a poverty of industrial innovation.
CONCLUSION
The solution to this crisis is not merely "to learn that we need to
know," as one editorialist writes." The social impediments to innovation
are profound. They are objective, not a result of misperception. Their
roots are buried in the colonial past. Mexico's government cannot dis-
mantle this tradition or reconstruct the temperament and beliefs of its
people. Neither can it create a market economy by a revolution from
above. The country's administered economic system is not the flower of
caprice. It has developed in response to the confluence of custom and po-
litical power. Mexico's challenge is to turn inward, to examine its own
experience and to reform the economy without prejudice to its fundamen-
tal values so that regulation and planning may nurture autonomy and
egoism.
66. Excelsior (Jan. 11, 1972).
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The Involuntary Loss of United States
Citizenship of Puerto Ricans Upon
Accession to Independence by Puerto Rico
DR. JOHN L.A. DE PASSALACQUA*
After four hundred years of Spanish and one hundred years of
United States colonialism, Puerto Rico is on the verge of determining its
future with the help of the United States. The two states will decide
whether Puerto Rico will continue on as a colony, join the United States
as another state of the Union, associate itself with the United States as a
republic, or join the American community as an independent state. The
significance of this choice is not lost on many Puerto Ricans, who long to
be citizens of Puerto Rico and nowhere else. Neither is it lost on those
who cherish United States citizenship and do not wish to give it up. For
this latter group, the question arises, can United States citizenship be
taken away from them if Puerto Rico becomes an independent republic?
The purpose of this article is to examine the legal ramifications of just
that question.
I. INTRODUCTION
Puerto Rico became an unincorporated territory of the United States
by right of conquest pursuant to the Spanish-American War of 1898.
Under the Treaty of Peace (Treaty of Paris of 1898) agreed upon between
the United States and Spain (without consulting the people of Puerto
Rico), Spain ceded the island to the United States together with all of its
inhabitants. Since that time, the question of Puerto Rico's ultimate fu-
ture has been the subject of continuous debate in Puerto Rico, the United
States and the international community.
This debate has usually centered on whether the island will eventu-
ally become a state of the United States, an independent republic, or
some other form of political entity sponsored by the United States. The
recent access of several trust territories in the Pacific to various forms of
independence and associated independence has again raised questions as
to which way Puerto Rico will go, either by dint of its own self-determi-
nation or at the behest of the United States. Independence is one of the
alternatives often considered for Puerto Rico. Another alternative, that of
becoming an associated republic, has recently been gaining momentum
since its adoption for the Republic of the Marianas.
* Professor of International Law, University of Puerto Rico; Associate Professor of
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Assuming that either full independence or associated independence is
established for Puerto Rico, what would be the legal effect of this new
political regime on the status of Puerto Ricans as citizens of the United
States? Would all Puerto Ricans possessing United States citizenship be
entitled to retain it, irrespective of their new status as citizens of Puerto
Rico? Would this mean that the independent or the associated republic of
Puerto Rico would be populated almost entirely by United States citizens
owing allegiance to that state?
There is no question that in a situation of independence, those
United States citizens who voluntarily wish to expatriate themselves and
renounce their United States citizenship would be able to do so. But,
could the United States constitutionally deprive all citizens of Puerto
Rico of their United States citizenship without their consent? Could
United States citizens born in Puerto Rico be forced to make a choice
between Puerto Rican citizenship and United States citizenship?
The problem involves considerations of United States constitutional
law, international law, and practical aspects of foreign relations. Can a
republic, associated or not, politically tolerate a situation where almost its
entire citizenry also owes allegiance to another state, and yet remain a
,sovereign, independent state itself? If such a republic were to exist, would
there in fact or in law be any basis to sustain its character as a republic,
subject to the possibility of association or disassociation with another
state? These questions go to the very heart of the reality or mere appear-
ance of political independence and true association. They raise the issue
of whether such an arrangement is politically and legally feasible, or
whether it is really intended to cover up what is simply another form of
colonialism.
This article will examine the legal consequences of a determination
by the Congress of the United States to create an independent Republic
of Puerto Rico (with or without the consent of the People of Puerto
Rico), or of a decision by the governments of the United States and Pu-
erto Rico to enter into a relationship of free association' with a coordi-
nated decision to establish separate citizenships for the inhabitants of
both republics. In either case, the Republic of Puerto Rico or the Associ-
ated Republic of Puerto Rico would begin its existence with the necessity
of determining what to do about the fact that, legally, all of its citizens
are presently citizens of the United States. Thus, a determination to
divest Puerto Ricans of their United States citizenship would have to pre-
cede a declaration of independence or free association. 2 The question we
1. Or, as it has been called, an "associated republic."
2. Recently, the United States has moved to settle the political future of the islands
held in trust in the Pacific. The Northern Mariana Islands have been made into a Common-
wealth, the Marshall Islands into a Republic, the Micronesian Islands into the Federated
States of Micronesia, and Palau into a Republic.
United States citizenship was accorded the inhabitants of the Commonwealth of the
Marianas, but no such provisions were made for the other islands. The problem of with-
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are facing is one of determining whether, under United States law, it
would be legally permissible to divest citizens of the Republic of Puerto
Rico of their United States citizenship at the time of, or shortly before,
the proclamation of the Republic of Puerto Rico.
II. THE UNITED STATES CITIZENSHIP OF PUERTO RICANS
In order to examine the United States citizenship of the people of
Puerto Rico, we must first examine what is a Puerto Rican, and how
these people acquired that citizenship. To answer this question, one must
assume at least two criteria as they have been established under federal
statutes' implementing the Treaty of Paris,4 whereby sovereignty over the
island of Puerto Rico was relinquished by Spain in favor of the United
States.
Under the Spanish Constitution, a Puerto Rican was a person born
on the island of Puerto Rico.5 The descendants of these native born Pu-
erto Ricans were also considered to be Puerto Ricans and, as such, Span-
ish subjects with all of the rights and obligations recognized to them by
the Spanish Constitution and the Spanish monarchical decrees. Children
born in Puerto Rico to a father who was a foreign citizen acquired the
father's citizenship. He and his children were subject to the Spanish
Crown as long as they were in Puerto Rico; however, he did not benefit
from all of the rights of a Spanish subject, since he was not a subject of
the Crown, but rather subject to the Crown. In short, he was not what we
would today call a citizen.
As a result of the Cdula de Gracias (Royal Charter),6 issued by
drawing United States citizenship in these cases is non-existent, since it had not been
granted previously. As for United States citizens living on the latter three islands, local
citizenship has not been automatically extended to them.
3. These two criteria are essentially birth and domicile.
4. The Treaty of Peace of 10 December 1898, proclaimed on 11 April 1899, put an end
to the war undertaken by the United States against Spain in April, 1898. Under the terms of
this Treaty, Spain ceded to the United States the island of Guam and the Archipelago of
the Philippines in the Pacific, the island of Puerto Rico and related islands in the Carib-
bean, and granted independence to the island of Cuba. See Treaty of Peace, December 10,
1898, United States-Spain, 30 Stat. 1754, T.S. No. 343 [hereinafter Treaty of Paris].
5. Originally named Isla de San Juan Bautista by Christopher Columbus on the day of
discovery (19 November 1493), the name of the island was later expanded to Isla de San
Juan Bautista del Puerto Rico, in order to include the excellent harbour and capital city to
be found 'on its north coast. British cartographers shortened the name to Puerto Rico, or
Rich Port. The name stuck and now refers to the entire island, with San Juan as the capital.
Included as part of Puerto Rico are other small islands such as Desecheo, Mona,
Monito, Culebra, Culebrita, Vieques and others, the larger of which, Culebra and Vieques,
are inhabited at present. Traces of habitation have been found on the other islands.
At the time of discovery (or encounter), Puerto Rico was inhabited by Taino "indians."
The Spanish invaders soon assimilated or exterminated the native inhabitants and then
imported African slaves to work on the island. The basic population of Puerto Rico is made
up of these three stocks, with further European and some Asian immigration over the nine-
teenth and twentieth centuries.
6. Real Cedula de Gracias, 15 January 1816 [hereinafter Royal Charter].
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King Carlos IV of Spain in 1816, foreign nationals were encouraged to
migrate to the island of Puerto Rico. Under the Charter, foreign nationals
were promised that they would be allowed to exercise their professions,
hold land, ply their trades, establish domicile, and hold and transmit
property inter vivos and mortis causa, without losing their rights of citi-
zenship in their state of origin, nor having to swear allegiance to the
Spanish Crown.7 After being domiciled for a period of five years, those
who wished to do so could request Spanish citizenship; however, such citi-
zenship was not a requirement for continued domiciliation nor for the
exercise of their professions and trades.
As a result of the Royal Charter, a considerable number of persons
took advantage of its terms and migrated to Puerto Rico.8 Some of these
persons eventually adopted Spanish nationality, while others retained
their own nationality, establishing their domiciles in Puerto Rico under
the terms of the Charter. The children born to the former group were
Puerto Ricans and subjects of the Spanish Crown, with all of the rights
recognized to them as citizens under the Spanish Constitution. The chil-
dren born to the latter group were also Puerto Ricans subject to the
Spanish Crown, but without the rights of citizens of Spain. While they
were beneficiaries of the privileges recognized to them under the Royal
Charter, they were still subjects of the foreign state which might have
granted them citizenship through that of their parent or parents.9
When the United States invaded Puerto Rico on 25 July 1898, there
were at least four different categories of persons who were considered to
be "Puerto Ricans" by the islanders themselves:
1. Persons born in Puerto Rico of Puerto Rican or Spanish ancestry
who were subjects of the Spanish Crown and citizens of Spain under
the Spanish Constitution;
2. persons born in Puerto Rico of non-Spanish ancestry who were sub-
jects of a foreign state and citizens thereof, and who were domiciled in
Puerto Rico pursuant to the Royal Charter of 1816, and thereby sub-
ject to the Crown of Spain;
3. persons born outside of Puerto Rico in a country other than Spain,
who were subjects and citizens of that state, and were domiciled in
Puerto Rico pursuant to the terms of the Royal Charter of 1816; and
4. persons born in Spain, who were Spanish citizens and subjects, and
who were domiciled in Puerto Rico.
Of course, there were also other categories of transients, both foreign and
Spanish, who were temporarily in Puerto Rico and were thus not consid-
7. Id. arts. 1, 9-10. While allegiance was not required, an oath of fealty (vassalage) was.
8. It should be noted that migration to Puerto Rico had already begun towards the end
of the eighteenth century. This migration was largely a result of the Family Treaty among
the Bourbon monarchs in Europe, which permitted the subjects of one monarchy to migrate
to the territory of another.
9. Royal Charter, supra note 6, arts. 8-10, 12.
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ered Puerto Rican by the Spanish authorities."0
Puerto Rico was invaded and conquered by the United States as a
result of the latter's war with Spain in 1898."1 Pursuant to the Treaty of
Paris, Spain ceded to the United States the island of Puerto Rico and
other islands in the Caribbean West Indies 2 then under Spanish sover-
eignty. s The same Treaty established that:
Spanish subjects, natives of the [Spanish] Peninsula residing in the
territory over which Spain by the present Treaty relinquishes or cedes
her sovereignty, may remain in such territory or may remove there-
from, retaining in either event all their rights of property, including
the right to sell or dispose of such property or of its proceeds; and
they shall also have the right to carry on their industry, commerce
and professions, being subject in respect thereof to such laws as are
applicable to other foreigners. In case they remain in the territory,
they may preserve their allegiance to the Crown of Spain by making,
before a Court of record, within a year from the date of the exchange
of ratification of this Treaty, a declaration of their decision to pre-
serve such allegiance; in default of which declaration they shall be
held to have renounced it and to have adopted the nationality of the
territory in which they may reside.1"
Thus, a Spanish subject born in the Peninsula (Spain) may opt to
retain his Spanish citizenship and yet remain a resident of Puerto Rico
provided he makes a declaration in that sense before a court of record; if
he does not make this declaration, he is deemed to have renounced his
Spanish citizenship and thereby acquires Puerto Rican citizenship. It
should be noted that he does not acquire United States citizenship with
10. A fifth category should be kept in mind: Persons born in Puerto Rico who were
Spanish citizens and subjects, but who, at the time of the invasion by the United States,
were not in Puerto Rico and had not returned there prior to the proclamation of the Treaty
of Paris on 11 April 1899.
11. The United States declared war on Spain on 25 April 1898. The invasion of Puerto
Rico took place on 25 July 1898, with the Spanish army and the Puerto Rican militia put-
ting up a brave defense. On 12 August 1898, the government of the United States accepted
peace proposals advanced by the Spanish'government through the French Minister in
Washington. As a condition for the cessation of hostilities, the government of Spain agreed
to cede the island to the United States. Immediate arrangements were made for the military
occupation of the island by the United States. On 13 October 1898, Spanish General Ri-
cardo Ortega, commander of fortress Puerto Rico, turned over his command to United
States General John R. Brooke, commanding General of United States forces in Puerto
Rico. General Brooke became the first military governor of Puerto Rico. On 10 December
1898, a Treaty of Peace was signed at Paris, France, between the United States and Spain.
This treaty was duly ratified and proclaimed on 11 April 1899. On this date, Puerto Rico
officially became a United States colony under the guise of "an unincorporated territory of
the United States appurtenant thereto," and subject to the Territorial Clause of the United
States Constitution.
12. This reference is to Puerto Rico and its related islands of Vieques, Culebra, Mona,
etc., and does not include the island of Cuba, which became independent.
13. See Treaty of Paris, supra note 4, art. 2.
14. Id. art. 9, 1.
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this repudiation. In this manner, a form of presumptive voluntary expa-
triation is introduced, joined to ipso facto acquisition of Puerto Rican
"nationality."15
The foregoing paragraph of the Treaty of Paris refers to people born
in Peninsular Spain who reside in Puerto Rico. It does not refer in gen-
eral to people born in Puerto Rico and residing (domiciled) therein. As to
those, the following paragraph leaves it up to the Congress of the United
States to determine what their civil and political rights will be: "The civil
rights and the political status of the native inhabitants of the territories
hereby ceded to the United States, shall be determined by the
Congress." 6
Hence, there are four different situations addressed by the Treaty, all
of them relating to Spanish subjects:
1. Those who are born in Spain and expressly choose to retain their
allegiance to Spain;
2. those who are born in Spain and expressly renounce their allegiance
to Spain;
3. those who are born in Spain and tacitly renounce their allegiance to
Spain; and
4. those who are born in Puerto Rico and have no choice.
The last three of these groups are considered to be Puerto Rican "nation-
als." They do not acquire United States citizenship or "nationality" by
virtue of the fact that Puerto Rico is occupied by the United States.
Nothing is said in the Treaty about foreign citizens residing in Pu-
erto Rico. Indeed, nothing had to be said, since these individuals re-
mained foreign citizens residing on the island, and it was up to the
United States to decide upon what conditions they were to be allowed to
remain there.
The proclamation of the Treaty of Paris, legalizing the cession of Pu-
erto Rico to the United States, also saw the establishment of four differ-
ent kinds of dwellers on the island:
1. Spanish citizens;
2. United States citizens;
3. other foreign citizens; and
4. natives of Puerto Rico without any citizenship whatsoever recog-
nized under international law or even United States municipal law.
The Treaty of Paris places upon the Congress of the United States
the burden of determining the civil rights and the political status of the
native inhabitants of the island of Puerto Rico. It is precisely this legisla-
15. See generally infra notes 49-52 and accompanying text.
16. Treaty of Paris, supra note 4, art. 9, V 2.
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tive body which is charged under the Constitution of the United States
with making the necessary arrangements for the government and disposi-
tion of the territories of the United States including Puerto Rico:
The Congress shall have power to dispose and to make all needful
rules and regulations respecting the Territory or other property be-
longing to the United States; and nothing in this Constitution shall be
so construed as to prejudice any claims of the United States, or of any
particular State. 17
In response to this burden, Congress has passed legislation regarding
Puerto Rico on several occasions, each of which must be examined in or-
der to determine what the civil rights and the political status of the in-
habitants of Puerto Rico are, insofar as United States citizenship is
concerned.
A. The Foraker Act
The Organic Act of 1900 (the Foraker Act)18 established the first ci-
vilian government 9 for Puerto Rico under the United States flag. Section
7 of the Act20 creates a body politic called the People of Puerto Rico,
comprised of United States citizens who establish their domicile in Pu-
erto Rico, and those former Spanish subjects and their children who have
renounced Spanish citizenship. As to the latter group, nothing is said
about acquiring United States citizenship. The Act also does not address
those Puerto Ricans who were foreign citizens - nor their children -
who were domiciled in Puerto Rico pursuant to the Royal Charter of
1816. Nor is anything said concerning native born inhabitants of the is-
land who, for whatever reasons (such as circumstances of war and mili-
tary occupation), were absent from the island at the specified date of
cession.
17. U.S. CONST., art. 4, § 3, cl. 2. This is even more applicable to Puerto Rico, which is
defined as an unincorporated territory appurtenant to the United States.
18. Organic Act, 31 Stat. 77 (1900) [hereinafter Foraker Act].
19. Nevertheless, some fourteen Governors appointed to the island by the President of
the United States were professional military men or had professional military training.
20. Section 7 of the Foraker Act reads:
That all inhabitants continuing to reside [in Puerto Rico] who were Span-
ish subjects on the eleventh day of April, eighteen hundred and ninety-nine,
and then resided in Porto [sic] Rico, and their children born subsequent
thereto, shall be deemed and held to be citizens of Porto [sic] Rico, and as
such entitled to the protection of the United States, except such as shall have
elected to preserve their allegiance to the Crown of Spain on or before the
eleventh day of April, nineteen hundred, in accordance with the provisions of
the treaty of peace between the United States and Spain entered into on the
eleventh day of April, eighteen hundred and ninety-nine; and they, together
with such citizens of the United States as may reside in Porto [sic] Rico, shall
constitute a body politic under the name of The People of Porto [sic] Rico,
with governmental powers as hereinafter conferred, and with power to sue and
be sued as such.
Foraker Act, supra note 18, § 7, at 79.
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The legislature of Puerto Rico, created in this same statute, 21 enacted
legislation pursuant to the definition of the People of Puerto Rico set
forth in the Foraker Act, but which in fact is somewhat different. In its
definition, the legislature of Puerto Rico establishes three categories of
Puerto Ricans:
1. All persons born in Puerto Rico and subject to the jurisdiction
thereof;
2. all persons born out [sic] of Puerto Rico who are citizens of the
United States and who have acquired domicile in Puerto Rico; and
3. all persons who were Spanish subjects and residing in Puerto Rico
on the eleventh day of April, eighteen hundred and ninety-nine, and
who did not elect to preserve their allegiance to the Crown of Spain
on or before the eleventh day of April, nineteen hundred, in accor-
dance with the provisions of treaty [sic] of peace between the United
States and Spain, entered into on the eleventh day of April, eighteen
hundred and ninety-nine.22
From the text quoted above, categories two and three follow the
wording of the Foraker Act. However, category one introduces (perhaps
more realistically) to Puerto Rican citizenship all persons born in Puerto
Rico and subject to its jurisdiction. Thus, the foreign citizens and their
children who migrated to Puerto Rico pursuant to the Royal Charter, es-
tablishing their domicile on the island and submitting to its jurisdiction
insofar as they were domiciled on the island pursuant to Spanish law, are
included.2"
Under local law, Puerto Rican citizenship was thus extended to per-
sons who were not technically included within the purview of the Foraker
Act; but for whom the United States was responsible under the Treaty of
Paris. Neither the Political Code nor the Foraker Act extended United
States citizenship to Puerto Ricans, whether they belonged to the first or
the third categories. Only those citizens of Puerto Rico who were already
citizens of the United States when they became residents of Puerto Rico
retained their United States citizenship, for this act of domiciliation did
not deprive them of it.
On the other hand, under both federal and local legislation at this
period of time, Puerto Ricans who were formerly Spanish citizens lost
that citizenship pursuant to the Treaty of Paris, and did not gain an-
other. The same thing happened to those Spanish Peninsulars who did
not express before a Court of record their intention to remain Spanish
citizens and remained in Puerto Rico. Both of these groups of people be-
21. Id. §§ 15, 27-32, at 80. It should be noted that under the arrangement established
by the statute, the legislative process was controlled by Continentals appointed by the Pres-
ident of the United States with the advice and consent of the Senate, and not by the elected
representatives of the people of Puerto Rico.
22. Political Code of Puerto Rico, 1 P.R. LAWs ANN., tit. 1, § 7, art. 10 (1954).
23. Spanish law of that period did not require Spanish citizenship for domicile.
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came stateless persons under the protection of the United States.
United States citizens and foreign citizens who domiciled themselves
in Puerto Rico and retained their foreign citizenship were thus in a differ-
ent and more advantageous legal situation than the ordinary citizen of
Puerto Rico. The former group could travel freely to and from the conti-
nental United States; the ordinary citizen of Puerto Rico could not do so
without special authorization. The ordinary citizen of Puerto Rico was
not entitled to a United States passport in order to travel abroad, and
depended on special permission. Hence, the right to travel abroad and to
or from the United States was curtailed. Citizens of Puerto Rico who were
neither United States citizens nor foreign citizens found themselves es-
sentially confined to the island, and could not move freely between the
continental United States or foreign states and Puerto Rico.
In the meantime, the Supreme Court of the United States had occa-
sion to find that Puerto Rico was not an incorporated territory of the
United States. 4 This decision meant that Puerto Rico was not properly a
part of the United States, but rather property of the United States to be
disposed of by the will of Congress.
B. The Jones Act
Between 1900 and 1916, Congress refrained from making any further
determinations concerning the civil rights and the political status of the
inhabitants of Puerto Rico. Despite the opposition of the people of Pu-
erto Rico,26 as well as that of its elected representatives, United States
citizenship was pressed upon the people of Puerto Rico in March of
1917,6 shortly before the United States entered World War .27
The Jones Act adopts the definition found in the Foraker Act of the
term "Citizens of Puerto Rico," and adds to it those natives of Puerto
Rico who were absent from the island during the War of 1898 and the
following military occupation. These citizens must have since returned to
Puerto Rico, and not possess citizenship of a foreign state. The Act de-
clares all such individuals to be not only "Citizens of Puerto Rico," but
citizens of the United States as well.28 United States citizenship could be
rejected by express declaration; however, this would have the effect of
disenfranchising such persons,2 1 removing them from any public office in
24. See Downes v. Bidwell, 182 U.S. 244, 21 S.Ct. 770, 45 L.Ed 1088 (1901).
25. See 2 J. DE DIEGO, OBRAS COMPLETAS 217-56, 291-334 (1970).
26. Organic Act, ch. 145, § 5, 39 Stat. 951 (1917) [hereinafter Jones Act].
27. On April 4, 1917, President Wilson's war resolution was passed by the Congress,
thus placing the United States at war in Europe. The War Department quickly placed Pu-
erto Rican soldiers on alert, and mustered their strength up to regimental size. Conscription
was quickly applied to Puerto Ricans, and they immediately saw service abroad. See 2 R.
HOFSTADTER, W. MILLER & D. AARON, THE AMERICAN REPUBLIC 397 (1959), and P. MILLER,
HISTORIA DE PUERTO Rico 425-433 (1922).
28. Jones Act, supra note 26, ch. 145, § 5, at 963.
29. Id.
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Puerto Rico as well as preventing them from running for public office,30
and making them foreigners within their own country. As for the children
of foreign citizens born in Puerto Rico, they could become citizens upon
an affirmative action on their part requesting it."1
The Jones Act adopts essentially the same categories of Puerto Rican
citizenry created by the Foraker Act. The extension of United States citi-
zenship to members of these groups establishes three fundamental cate-
gories of United State citizens on the island:
1. Those who acquired citizenship pursuant to the Jones Act;
2. those who, being born in one of the United States or an incorpo-
rated territory of the United States, acquired citizenship pursuant to
the Fourteenth Amendment to the United States Constitution; and
3. those who, being naturalized United States citizens, acquired citi-
z.enship pursuant to the Fourteenth Amendment.
Notwithstanding the new Organic Act, the Political Code of Puerto
Rico was not amended to conform to the new statute. However, given the
paramount authority of federal law over local law, the Puerto Rican stat-
ute must be read in a manner which conforms to the federal statute.
Thus, we are now faced with the following categories defining Puerto Ri-
can citizens: 32
1. United Sates citizens domiciled in Puerto Rico, whether or not they
are natives of Puerto Rico or citizens thereof; and
2. all other persons residing in Puerto Rico who are not citizens of the
United States or Puerto Rico, although they may be nationals of the
United States."
As a result of the Jones Act (when taken in conjunction with the
Foraker Act), we can now identify at least five different political catego-
ries for the inhabitants of the island of Puerto Rico:
1. Persons who are citizens of both the United States and Puerto Rico;
2. persons who are citizens of the United States, but not of Puerto
Rico;
30. Id. ch. 145, § 10, at 954.
31. Id. ch. 145, § 5, at 953.
32. See Political Code, supra note 22, art. 10.
33. Nationals of the United States are persons subject to the United States but who are
not citizens thereof. As such, they do not enjoy all of the rights and privileges of United
States citizenship.
It should be noted that a citizen of the United States who is not domiciled in one of the
fifty states or in the District of Columbia is not allowed to exercise the same rights (such as
electing the President or members of Congress) as those who are. In this sense, while United
States citizens may be domiciled in the unincorporated territories of the United States (of
which Puerto Rico is one), they do not have the right to vote for the President and members
of Congress in federal elections.
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3. persons who are citizens of a foreign state and are domiciled in Pu-
erto Rico;
4. persons who have renounced their foreign citizenship and have de-
clined United States citizenship, were citizens of Puerto Rico until the
Jones Act, and are now stateless; and
5. persons who have retained their foreign citizenship and whose chil-
dren are native born Puerto Ricans.
As we shall see, when we combine these five categories of inhabitants with
the three categories of citizens already discussed, it is not surprising that
the United States Immigration and Naturalization Service had so many
problems determining the status of Puerto Ricans. This confusion re-
sulted in a great deal of copious legislation on the subject.
C. Post-Jones Act Legislation
Between 1917 and 1952, the United States Congress attempted on
various occasions to clear up the confusion which its citizenship laws had
created in Puerto Rico. 4 Without examining these statutes in detail, let
us just mention that a 1952 statute attempted to settle the matter of
United States citizenship by enacting the following provision:
All persons born in Puerto Rico on or after April 11, 1899, and prior
to January 13, 1941, subject to the jurisdiction of the United States,
residing on January 13, 1941, in Puerto Rico or other territory over
which the United States exercises rights of sovereignty and not citi-
zens of the United States under any other Act, are hereby declared to
be citizens of the United States as of January 13, 1941. All persons
34. In 1927, Section 5(a) was added to the Jones Act in an attempt to extend United
States citizenship to certain persons temporarily away from the Island at the time the Jones
Act was enacted or who were not covered thereby, as well as to aliens who had not sought
citizenship but who were domiciled in Puerto Rico pursuant to Spanish Law. See 44 Stat.
1418.
In 1934, Section 5(b) was added to the Jones Act, in a further attempt to extend citi-
zenship to stateless persons domiciled in Puerto Rico and to those persons who, for some
reason, had lost or not acquired United States citizenship under previous statutes. See 48
Stat. 1245.
In 1940, on the eve of the Second World War, the United States Nationality Act,
through Sections 202 and 322, amended Section 5 of the Jones Act in an attempt to extend
United States citizenship to Puerto Ricans who were domiciled as foreign subjects under
Spanish rule, and who had not sought United States citizenship. See 54 Stat. 1139, 1148.
In 1948, the 1940 Act was made inapplicable to certain Puerto Rican United States
citizens. See 62 Stat. 1015.
In 1952, citizenship was extended to all persons born in Puerto Rico after 11 April 1899
and before 13 January 1941. These persons were to be considered United States citizens as
of 13 January 1941. Those persons born in Puerto Rico after this date were to be considered
United States citizens at birth. No provisions are made for the rejection of this citizenship.
See 66 Stat. 236., 8 U.S.C. 1402 (1982).
Despite an attempt to settle the matter, those persons born prior to 11 April 1899, and
those born outside of Puerto Rico, still remain uncovered. Perhaps the only way this will
eventually cease to be a problem is through the passage of time and the call of death.
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born in Puerto Rico on or after January 13, 1941, and subject to the
jurisdiction of the United States, are citizens of the United States at
birth."5
Thus, as far as Puerto Ricans are concerned, they may derive United
States citizenship in any one of several ways:
1. Pursuant to the Fourteenth Amendment to the United States Con-
stitution, by being born in one of the fifty states or the District of
Columbia;
2. pursuant to the Fourteenth Amendment to the United States Con-
stitution, by being a naturalized citizen of the United States;
3. pursuant to the Jones Act, as amended;
4. pursuant to the 1952 Nationality Act, having been born on the is-
land after 11 April 1899 and before 13 January 1941, thus being con-
sidered a citizen as of the latter date;
5. pursuant to the 1952 statute, having been born on the island after
13 January 1941, thus being considered a citizen at birth; and
6. pursuant to the Nationality Act of 1940, as amended, persons hav-
ing been born outside of the United States and its outlying territories,
one of whose parents is a Puerto Rican with United States citizenship.
Under the judicial system of the United States, the first two categories
are considered to be "constitutional citizenships," while the remaining
four36 are considered to be "legislative citizenships." This is because the
former categories are mentioned in the United States Constitution, while
the latter are not. This distinction will return to haunt us.
III. "PUERTO RICAN" AS-AN ETHNIC AND LEGAL CONCEPT
Since at least the latter part of the eighteenth century, the inhabi-
tants of the island of Puerto Rico have coalesced into a distinct nation37
within the broader group of Spanish speaking peoples. Despite nearly a
hundred years of United States rule, the people of Puerto Rico have
maintained their own distinctive characteristics. At the same time, their
culture has evolved, absorbing those elements of other cultures which it
has found to be desirable. Thus, at the present time, Puerto Ricans re-
main part of a particular nation, with its own characteristics distinct from
35. Immigration and Nationality Act, 66 Stat. 163, 236, codified at 8 U.S.C. § 1101
(1982).
36. It could be argued that alternatives 3, 4, and 5 are naturalization. However, the
procedure followed has not coincided with the usual naturalization procedures required at
the period of time in question, and there would thus have to be exceptions to those proce-
dures rendering the argument invalid.
37. As used in this article, the term "nation" is understood to refer to an extremely
complex entity, determined according to anthropological, social and cultural elements,
which tends to conform to a global societal type which includes political and economic man-
ifestations. See TUBELLA & VINYAMATA, DicciONARI DEL NACIONALISME 92.
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either Spanish or Anglo-Saxon nations.
Since its occupation of the island of Puerto Rico, the United States
has treated and regarded Puerto Ricans as one more of the many ethnic
groups which inhabit the United States. 8 While, as a matter of practice,
ethnic differences are recognized in the United States, as a legal matter,
the present interpretation of the Constitution rejects any differentiation
among them.39 Thus, whether on the island or the continental United
States, Puerto Ricans remain an ethnic group within the United States
subject to its laws of citizenship.40
This situation points to a certain inconsistency between the legal or-
der of the United States, which claims to make no distinction among eth-
nic groups, and the society itself, which does establish not only distinc-
tions, but the pre-eminence of the Anglo-Saxon ethos."' This legal and
social tradition harkens back to the origins of the Republic and has devel-
oped with it.
Early in the history of the United States, state citizenship played a
very important role. It made quite a difference whether a man was a
Vermonter, a Virginian Or a Kentuckian. Even if he moved to another
state and acquired its domicile, he still was identified by his state of ori-
gin. The Civil War put and end to this, as the resultant Amendments to
the Constitution made citizenship dependent on United States citizenship
plus domicile, instead of on birthright. This evolution has left its mark on
the status of Puerto Ricans domiciled in Puerto Rico, those domiciled in
one of the fifty states, or those domiciled abroad.4 2
Pursuant to powers granted Congress in governing the territories be-
longing to the United States, both the Foraker Act and the Jones Act 43
have established that citizens of Puerto Rico are those United States citi-
zens who have established domicile in Puerto Rico. What happens when
Puerto Ricans establish domicile in one of the fifty states?
38. The word ethny, or ethnic group (etnia in Spanish) is a group of individuals socially
organized on a particular territory and having certain collective characteristics which differ-
entiate them from other human groups. See id. at 69.
39. However, even as late as the latter part of the 1950's, Puerto Ricans were classified
as a separate "race" which was later to be included within the Spanish-American "race."
40. Full United States citizenship, under the laws of that state, appertain only to those
persons who are both citizens of the United States and are domiciled in one of the fifty
states or the District of Columbia. Citizens of the United States who are not thus domiciled
enjoy most of the rights of citizenship, except those of a political nature (voting rights).
Those who are domiciled in Puerto Rico may vote in local elections but not in federal elec-
tions, and have no voting representation in either house of Congress.
41. Witness the "English only" movement and its appearance in areas where there are
strong Hispanic minorities.
42. Section 9 of the Civil Code of Puerto Rico is reminiscent of the old concepts when it
says that the Personal Statute follows Puerto Ricans even if they reside (are domiciled) in
foreign countries. See Civil Code of Puerto Rico, 31 P.R. LAWS ANN. § 9, at 337 (1954).
43. The sections on citizenship of both these Acts are still in force as amended and
modified, and have been continued under the Federal Relations Act. See Federal Relations
Act, 48 U.S.C. § 731 (1982).
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Since Puerto Ricans are now United States citizens, irrespective of
the manner in which they acquired citizenship, the requirements of the
Fourteenth Amendment apply to them. A Puerto Rican who changes his
domicile from Puerto Rico to the state of Virginia, or any other state,
becomes a citizen of that state and ceases to be a citizen of Puerto Rico.
This is so under the laws of domicile of Puerto Rico, and those of the
states of the United States as well.44 In addition, both under the laws of
Puerto Rico and those of the states of the United States, a person may
have only one domicile,4" and therefore he may have citizenship of only
one state. Hence, a Puerto Rican who changes his domicile legally ceases
to be a Puerto Rican, and becomes a Vermonter, a Texan, a Virginian, a
Californian, or whatever he chooses for a domicile. Whatever may be the
legal consequences for a Puerto Rican who becomes domiciled in one of
the states, it is quite another matter what happens to his ethnicity or
nationality.
The population of the United States is very heterogenous. Except for
the American Indians who were there originally,46 the people who now
populate the United States are migrants who have come or been brought
to the U.S. from all corners of the world. Some of them have maintained
their family and national ties with their countries of origin, but most have
blended to a lesser or greater degree into a society which is fundamentally
of Anglo-Saxon tradition.
Puerto Ricans also share in an extremely heterogenous population.
Having come from many lands, they have blended into the dominating
Hispanic-Latin tradition, although some do retain ties with their ethnic
roots. However, unlike the United States, where racial distinctions are
still very strong, in Puerto Rico the races have mixed to such a degree
that such distinctions cannot be made with any credibility. This fact is
one of the elements which gives Puerto Rico its particular cultural and
historical peculiarity, of which difference the Puerto Rican is particularly
conscious. In short, Puerto Ricans form a nation within the Hispanic-
Latin tradition. The United States, on the other hand, is a great and pow-
erful state, still seeking its national definition within an Anglo-Saxon
tradition.
On the island, Puerto Ricans have successfully resisted cultural as-
similation by the United States.4 Even those who have moved to the con-
44. Political Code, supra note 22, art. 10.
45. Id. art. 11.
46. While the American Indians were already settled in what is now the United States,
they also migrated to this continent many centuries ago. At the time of discovery and there-
after, subsequent settlers, mostly of European stock, took the American Indians' land and
either assimilated, exterminated or segregated them to reservations.
47. Early in the period of colonization, at the beginning of the century, the United
States attempted to impose English as the vehicular language of learning in the public
schools of Puerto Rico; it soon had to abandon this programme. With the creation of the
Commonwealth in 1952, an attempt was made locally to establish English and Spanish as
the vehicular languages of government; that programme also failed and had to be aban-
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tinent have more often than not formed a subculture where their island
culture is still very strong. As the Supreme Court of Puerto Rico and
federal courts in New York, Connecticut, Massachusetts and Illinois have
pointed out, often times the migration of the Puerto Rican to the conti-
nental United States is more a matter of economics and employment,
where a return to the island is envisioned. Since it is now fairly easy to
travel between the continent and Puerto Rico, it is even more difficult to
determine in certain cases whether Puerto Ricans working and living on
the continent have actually changed domicile, and thereby, have legally
lost their status as Puerto Ricans. It is even harder to determine to what
extent they have been assimilated into Anglo-Saxon culture, and to what
extent they remain culturally joined to their island of origin. Neverthe-
less, the Puerto Rican presence in the continental United States"' has
resulted in a considerable number of Puerto Ricans having been born in
one of the fifty states or the District of Columbia, thereby acquiring con-
stitutional citizenship instead of legislative citizenship.
The legal relationship existing between Puerto Rico and the United
States, and the policies of the latter toward the former, have created a
maze wherein concepts of citizenship, domicile, residence, nationality and
ethnicity are strongly intertwined. It is within this labyrinth that the an-
swer to the question of possible involuntary expatriation lies. Should Pu-
erto Rico become or be made an associated republic or an independent
state?
IV. EXPATRIATION
A. Voluntary Expatriation of Constitutional and Legislative United
States Citizens
A citizen of the United States may lose his citizenship voluntarily or
involuntarily, depending on certain acts he must carry out or which Con-
gress may require of him. While in the beginning there was some doubt as
to whether a citizen in the United States could expatriate himself by an
act of his own without the consent of the state,"9 it is now generally held
that a citizen of the United States may voluntarily relinquish, repudiate
or renounce his citizenship.50 However, the burden of proof to show that
expatriation has been voluntarily achieved rests upon the expatriate
himself."
doned although the law remained on the books, unenforced.
48. It has been estimated that there are upwards of two million Puerto Ricans living
and working in the United States. See, e.g., U.S. DEPARTMENT OF LABOR, MONTHLY LABOR
REVIEW (1989).
49. See, e.g., Shanks v. Dupont, 28 U.S. 242, 246, 7 L.Ed. 666 (1830); Inglis v. Trustees
of Sailor's Snug Harbour, 28 U.S. 99, 7 L.Ed. 617 (1830).
50. See, e.g., Perkins v. Elg, 307 U.S. 325, 334, 59 S.Ct. 884, 83 L.Ed 1320 (1939); Ken-
nedy v. Mendoza-Martinez, 372 U.S. 144, 159 n. 11; Perez v. Brownell, 356 U.S. 44, 48-49, 78
S.Ct. 568, 2 L.Ed.2d 603 (1958) (Warren, C.J., dissenting).
51. Vance v. Terrazas, 444 U.S. 252, 100 S.Ct. 540, 62 L.Ed.2d 461 (1980), on remand to
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Where Congress has attempted to establish certain acts as indicative
of a citizen's intention to expatriate himself, the burden of proof is
shifted to the government alleging voluntary expatriation. It is not
enough for Congress to establish the acts under which a citizen may expa-
triate himself. If challenged by the citizen, the government must prove
not only the act itself, but the intention of the citizen to expatriate him-
self through such an act. The Supreme Court of the United States has
stated that, in the last analysis, expatriation depends on the will of the
citizen rather than on the will of Congress.2
There is no question that by applying United States law to a hypo-
thetical independent state or associated republic of Puerto Rico, Congress
could establish conditions under which voluntary expatriation could be
achieved by United States citizens wishing to renounce, relinquish or re-
pudiate such citizenship. It is also not ruled out that the legislature of an
independent Puerto Rico (whether associated or not to the United States)
could require as a condition of Puerto Rican citizenship that individuals
holding United States citizenship relinquish, repudiate or renounce it."
This would apply to both constitutional and legislative citizenships.
B. Involuntary Expatriation of Constitutional United States Citizens
Both Vance v. Terrazas and Afroyim v. Rusk may be read as cases
relating to voluntary expatriation (an act voluntarily done resulting in ex-
patriation) or as cases dealing with involuntary expatriation (expatriation
imposed due to certain actions of the citizen). In fact, both Afroyim and
Terrazas were fighting expatriation on the grounds that their acts them-
selves could not result in expatriation without a voluntary renunciation,
repudiation or relinquishment of United States citizenship. In those
cases, we are faced with the much more difficult question of whether Con-
gress can expatriate United States citizens against their will; the question
of involuntary expatriation.
Here, we must divide the question into two areas: (1) involuntary ex-
patriation of constitutional citizens, and (2) involuntary expatriation of
legislative citizens. Usually, the problem of involuntary expatriation of
United States citizens has centered around the question of whether Con-
gress can take away the citizenship of a person born in one of the fifty
states or the District of Columbia, or of a person naturalized according to
the procedures established for naturalization. Exercising its power to gov-
ern the process of immigration and naturalization, Congress has from
time to time legislated in this area. Usually, Congress has established
some acts which, if committed by a legislative or constitutional citizen,
district court, 494 F. Supp. 1017 (N.D. Ill. 1980).
52. Id. at 262, relying on Afroyim v. Rusk, 387 U.S. 253, 87 S.Ct. 1660, 18 L.Ed.2d 757
(1967). It should be noted that in both Terrazas and Afroyim, the citizens involved held
what is called "constitutional" or Fourteenth Amendment citizenship.
53. Whether or not this type of expatriation would be held by United States courts to
be voluntary is an open question.
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may result in the loss of citizenship involuntarily. These acts include,
among others:
1. Naturalization in a foreign state;
2. oath of allegiance to a foreign state;
3. serving in the armed forces of a foreign state;
4. serving in the government of a foreign state; and
5. voting in the political elections of a foreign state.
The Supreme Court of the United States has had an uneven history
of decisions in this area. In Terrazas,54 the oath of allegiance to a foreign
state was held to be insufficient per se to cause expatriation. In
Afroyim,15 the Supreme Court held that voting in the political elections
of a foreign state did not per se constitute grounds for involuntary
expatriation. 6
In Trop v. Dulles,5 7 a divided Supreme Court with no majority opin-
ion held a federal statute unconstitutional for establishing involuntary ex-
patriation of a person who, in time of war, deserts from the armed forces.
Five years later, a majority of the Court held that Congress could not
constitutionally deprive someone of his citizenship on the grounds that he
had remained outside the jurisdiction of the United States in time of war
or national emergency, in order to avoid his military obligations."8
In Schneider v. Rusk, 9 a majority of the Court declared a federal
statute unconstitutional which expatriated a naturalized citizen on the
grounds that she had returned to her country of origin and had continu-
ously resided therein for over three years. The Court uses broad language
in its five to four majority opinion in Afroyim to indicate that Congress
has no general power, either express or implied, to take away citizenship
without the consent of the person involved.6" Writing for the majority,
Justice Black relied on the Fourteenth Amendment to point out that the
first sentence of the Amendment was intended to protect citizens born or
naturalized in the United States, and to give them permanence and secur-
54. Terrazas, a citizen of the United States, applied for Mexican citizenship. In his ap-
plication, he expressly renounced his submission, obedience and loyalty to any foreign gov-
ernment, especially to that of the United States. See Vance, 444 U.S. at 225.
55. Afroyim, a naturalized United States citizen of Polish origin and Jewish faith, voted
in political elections for the Israeli Knesset while in Israel, pursuant to Israeli laws granting
automatic citizenship to Jews who reached Israeli territory. See Afroyim, 387 U.S. at 253.
56. See id. at 254. The Court thus reversed its decision in Perez, 353 U.S. at 44, where a
five to four majority upheld the constitutionality of a federal statute which deprived Perez,
a citizen of the United States by birth in the continental United States, of his citizenship for
voting in a Mexican political election, of which country he was also a citizen.
57. Trop v. Dulles, 356 U.S. 86, 78 S.Ct. 590, 2 L.Ed.2d 630 (1958).
58. See Kennedy, 372 U.S. at 144.
59. Schneider v. Rusk, 377 U.S. 163,84 S.Ct. 1187, 12 L.Ed.2d 218 (1967).
60. Afroyim, 387 U.S. at 257.
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ity of citizenship."1
The decisions in the preceding cases are the natural outcome of the
dictum pronounced by Chief Justice Marshall in Osborn v. Bank of the
United States,2 and which it is pertinent to remember:
[The naturalized citizen] becomes a member of the society, possessing
all the rights of a native citizen, and standing, in the view of the Con-
stitution, on the footing of a native. The Constitution does not au-
thorize Congress to enlarge or abridge those rights. The simple power
of the national Legislature, is to prescribe a uniform rule of naturali-
zation, and the exercise of this power exhausts it, so far as respects
the individual. 6
3
With regard to the involuntary expatriation of constitutional citizens,
the standard of the law of the United States at the present time is two-
fold. If a person is born in one of the fifty states64 or the District of Co-
lumbia, he is a citizen of the United States by virtue of the first section of
the Fourteenth Amendment, and such citizenship cannot be taken away
involuntarily. Furthermore, if a person is naturalized in the United
States, the same clause confers the same rights.6
C. Involuntary Expatriation of Legislative United States Citizens
The granting of United States citizenship is not limited to that con-
ferred by the Constitution through birth or naturalization. Congress has
also on occasion legislated the granting of United States citizenship to
persons born to United States citizens or naturalized outside of the
United States. This type of citizenship, called legislative citizenship as
opposed to constitutional citizenship, is subject to different treatment.
The leading case on this subject is Rogers v. Bellei6 Bellei was born
in Italy to a United States citizen - his mother. He thus acquired citi-
zenship by jus sanguinis pursuant to statutory law; however, to retain the
61. Id. at 261.
62. Osborn v. Bank of United States, 22 U.S. 738 (1824).
63. Id. at 827.
64. We are not concerned here with whether such a citizen was born before or after the
state attained statehood. Such a question might be interesting historically in relation to
those states which were originally sovereign and independent, such as the original 13 colo-
nies, Vermont, the Republic of Texas, the Kingdom of Hawaii, or perhaps those states
which were carved out of the Northwest Territory or other incorporated territories. How-
ever, it is of little or no significance to the thesis developed herein.
65. However, Congress may establish preconditions for the validity of naturalization
procedures and for the grant of citizenship itself. See Costello v. United States, 365 U.S.
265, 81 S. Ct. 534, 5 L.Ed.2d 551 (1961); Fedorenko v. United States, 449 U.S. 490, 101 S.
Ct. 737, 66 L.Ed.2d 686 (1981).
Some cases have held that Congress has the power to require United States citizens to
relinquish their citizenship when it is incompatible with certain acts (such as service in the
armed forces of a country at war with the United States). See Perez, 356 U.S. at 44. How-
ever, this position was definitely rejected in Vance, 444 U.S. at 252.
66. Rogers v. Bellei, 401 U.S. 815, 91 S. Ct. 1060, 28 L.Ed.2d 499 (1971).
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same, he would have to comply with a condition precedent., The Court
again split on a five to four majority, upholding the constitutionality of
the statute on the grounds that Congress has the power to impose a con-
dition of subsequent residence in the United States of citizens who do not
fall under Fourteenth Amendment citizenship. The Court has not been
faced with a case squarely on point with the Puerto Rican situation. Here,
there is no question that those deriving citizenship from the Jones Act
and its sequel hold what would be characterized as legislative United
States citizenship. However, it does not appear that there is an explicit
condition precedent attached to this grant of citizenship, unless it is un-
derstood that the continued subjection of Puerto Rico is a condition to
continued citizenship. This may be argued either way. Nevertheless, it
seems to me a stronger argument to oppose acquired rights and the depri-
vation of rights and privileges without due process of law on the one
hand, than to oppose the power of Congress under the Territorial Clause
to dispose of United States territory, and under the Treaty of Paris, to
determine the political status and the civil rights of the inhabitants of
Puerto Rico.
If we assume that United States citizenship as possessed by the in-
habitants of Puerto Rico is an acquired right, then Congress would not be
able to take away this citizenship without due process of law. On the
other hand, if we consider that legislative citizenship does not have the
same protection as constitutional citizenship, then there would be nothing
to prevent Congress from passing legislation requiring United States leg-
islative citizens in an independent Puerto Rico to make a choice between
Puerto Rican and United States citizenship. Congress could include
therewith a residency requirement within the territory of one of the fifty
states or the District of Columbia.
Congress could also legislate to reverse United States legislative citi-
zenship for Puerto Ricans by instituting a reverse procedure to that es-
tablished in the Jones Act. In this scenario, citizens who wished to retain
their citizenship would have to enter an appearance before a federal court
of record in the United States (as such a court would not exist in an
independent Puerto Rico, whether associated republic or not), with an
additional requirement of residency in the United States. Whatever deci-
sion Congress were to make, an independent Puerto Rico could, as a con-
dition to the granting of Puerto Rican citizenship, require that United
States citizens who wish to become Puerto Rican citizens renounce, relin-
quish and repudiate their United States citizenship. 8
67. The statute created the obligation of the holder of such a citizenship to reside con-
tinuously in the United States for a period of five years between the ages of fourteen and
twenty eight. See Immigration and Naturalization Act, supra note 35.
68. This would apply to constitutional citizenship as well.
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V. INTERNATIONAL CRITERIA FOR STATE PROTECTION OF DUAL CITIZENS
Whether or not United States citizenship can be taken away from the
inhabitants of Puerto Rico upon the accession of the island to indepen-
dence is a problem for the United States, not for Puerto Rico. Under in-
ternational law, a state grants citizenship according to its own laws. The
conditions for granting United States citizenship are established in the
Constitution and laws of the United States, and are subject to the rules of
law as established therein. The same applies to an independent Puerto
Rico. It would be up to Puerto Rico to grant its citizenship under the
conditions established in its fundamental laws and other legislation.
Under normal circumstances, the rights of a dual citizen are those of
the state he is in and to whom he owes allegiance. Thus, a person holding
both United States citizenship and Puerto Rican citizenship would be
subject to the rights, privileges and obligations imposed by the United
States while he is within its jurisdiction, and to those of Puerto Rico
while he is within that jurisdiction.
It should be noted that diplomatic protection cannot be exercised in
cases of dual citizenship, when the person on whose behalf protection is
sought also possesses the citizenship of the state against which the action
is being sought. Problems might arise where one of the states attempts to
impose its protection on such a dual citizen when he is within the juris-
diction of the other state. The problem may also arise where a third state
has to determine which of the states of dual citizenship is to prevail in a
situation under the third state's jurisdiction.
The leading case in this area is the Nottebohm Case,69 where the
question involved was whether Liechtenstein could seek redress from
Guatemala on behalf of a citizen who was a dual citizen of both.70 The
69. Liechtenstein v. Guatemala, 1955 I.C.J. 4 [hereinafter Nottebohm Case].
70. Nottebohm was born in Hamburg, Germany, on 16 September 1881. He was a Ger-
man citizen by birth and held that citizenship when he applied for naturalization in Liech-
tenstein in October, 1939. He established his domicile in Guatemala in 1905 and lived there
continuously until 1943, that is to say until the occurrence of the events which constitute
the basis of the dispute. At the date when he applied for naturalization in Liechtenstein,
Nottebohm had been a German citizen from the time of his birth. He had always retained
his connections with members of his family who had remained in Germany and he always
had business connections with that country. Although at the time of application Germany
had been at war for a month, nothing in his application indicated that Nottebohm was
motivated by any desire to disassociate himself from the government of his country. He was
settled in Guatemala from 1905 to 1943, when he was removed therefrom as a result of war
measures. After the war, he attempted to return to Guatemala.
The Court held that Nottebohm's actual connections with Liechtenstein were too tenu-
ous, as he had no settled abode and no prolonged residence. After naturalization, he re-
turned to Guatemala until his expulsion. In 1946, he attempted to return to Guatemala
which refused to admit him. The court therefore concluded that, despite the grant of citi-
zenship, Nottebohm's ties were not strong enough to oppose the claims of Guatemala, with
which he had long standing and close connections, a link which the naturalization in no way
weakened.
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decision therein rested essentially on the grounds that, citizenship by it-
self did not establish the duty or right of Liechtenstein to seek the pro-
tection of such a citizen, and that such a claim had to be established
under substantial links with the citizen.
In the Merg Case, 7 the Italian-United States Conciliation Commis-
sion was called upon to determine whether the United States had stand-
ing under international law to pursue the claims of a dual national of the
United States and Italy.72 The Commission set forth the two main princi-
ples governing such a situation. First, referring to the scope of diplomatic
protection as a question of public international law, the Commission
found that the sovereign equality of states bars protection on behalf of
persons who are simultaneously citizens of the defendant state. The sec-
ond principle, that of effective citizenship, has its origins in private inter-
national law, and was created in relation to the individual in order to deal
with those cases in which the courts of a third state had to resolve a con-
flict of citizenship laws. Both of these principles complement each other.7 3
The principle based on the sovereign equality of states (which ex-
cludes diplomatic protection in the case of dual citizenship) must yield
before the principle of effective citizenship, whenever such citizenship is
that of the claiming state. However, it must not yield when such predomi-
nance is not proved, because the first of these two principles is generally
recognized and may substitute a criterion of practical application for the
elimination of any possible uncertainty.74 This principle has been adopted
in treaty law7 5 and applied by the international tribunals.76 Accordingly,
under international law, these concepts (set out especially under the Not-
tebohm and Merg6 cases), and not principles of constitutional law, would
have to be applied in conflicts involving persons in an independent Pu-
erto Rico who possessed both United States and Puerto Rican citizenship.
71. The Merg6 Case (Italy v. U.S.), Italian and United States Conciliation Commission,
14 U.N. Rep. Int'l Arb. Awards 236 (1955).
72. A citizen of the United States married an Italian citizen and, having acquired Ital-
ian citizenship, established her domicile in Frascati, Italy. She claimed compensation from
Italy for damages for the loss of private property as a result of World War II. The Italian
Government rejected the claim on the grounds that Merg6 was an Italian citizen by mar-
riage under Italian law. The Commission held in favor of the Italian Government. See id. at
443-45.
73. See id. at 454.
74. Id.
75. 1930 Hague Convention Concerning Certain Questions Relating to the Conflict of
Nationality Laws, art. 4. (A state may not afford diplomatic protection to one of its nation-
als against a state whose nationality such person also possesses).
76. In the Iran-United States Claims Tribunal, the Tribunal declined to apply the prin-
ciple expressed in Article 4 of the 1930 Hague Convention. The Tribunal based its decision
on two grounds: (1) that the claims before it were not of a diplomatic nature; and (2) that
the validity of the rule was doubtful considering its age, changes in the international arena,
and the few (twenty) states who were parties to the Convention. See Iran-United States
Claims Tribunal, Case No. A/18, Concerning the Question of Jurisdiction Over Claims of
Persons with Dual Nationality, 23 I.L.M. 489 (1984).
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VI. CONCLUSIONS
Despite the maze of legislation and the movement of human beings
which results in the acquisition of certain rights, in the case of Puerto
Rico it may safely be said that there are essentially two kinds of United
States citizens inhabiting the island: (1) those who claim United States
citizenship derived from the Fourteenth Amendment, and (2) those who
claim United States citizenship derived under legislation enacted by the
Congress of the United States. The former may be called constitutional
citizens, and the latter may be called legislative citizens.
Under United States Constitutional Law, constitutional citizens may
expatriate themselves voluntarily; however, they may not be expatriated
involuntarily. Under the same law, legislative citizens may be expatriated
involuntarily, provided due process of law and the doctrine of acquired
rights are observed. These persons may also expatriate themselves
voluntarily.
Dual citizenship is a status which results when the laws of two differ-
ent states confer citizenship upon the same person. Under international
law, the principle of sovereign equality of states bars diplomatic interven-
tion on behalf of a person holding dual citizenship by one of the states as
against the other. Under international law, and under certain conditions,
the principle of effective citizenship may be used to establish the real
linkage between a person and the state whose citizenship he claims, where
more than one citizenship is held by that person.
In the case of an independent Puerto Rico, persons holding United
States constitutional citizenship as of the moment of independence may
not be deprived of it by the United States. In the case of an independent
Puerto Rico, persons holding United States legislative citizenship as of
the moment of independence may be deprived of that citizenship by the
United States, pursuant to Congressional legislation consistent with the
acquired rights of the person and the observance of due process of law in
the taking.
In the case of an independent Puerto Rico, the Republic of Puerto
Rico may require, as a condition to granting Puerto Rican citizenship that
either United States constitutional citizens or United States legislative
citizens, or both, repudiate, renounce or relinquish such citizenship. In
the case of an independent Puerto Rico, persons holding dual United
States and Puerto Rican citizenship would be subject to the jurisdiction
of the state in which they find themselves at a given moment, as citizens
of that state.
In the case of an independent Puerto Rico, persons holding dual
United States and Puerto Rican citizenship cannot avail themselves of
the diplomatic protection of one state while on the territory of the other
because of the principle of the sovereign equality of states. In the case of
an independent Puerto Rico, persons holding dual United States and Pu-
erto Rican citizenship may, under certain circumstances, show that one of
these citizenships prevails over the other by virtue of the principle of ef-
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fective citizenship.
In the case of an independent Puerto Rico in free association with
the United States (associated republic), the same conclusions apply as
those reached for an independent Puerto Rico. In the case of an indepen-
dent Puerto Rico in free association with the United States (associated
republic), provisions for a common citizenship would be subject to the
treaty power of the associated states (Puerto Rico and the United States).

Latin American Human Rights Research*
1980-1989: A Guide to Sources and a
Bibliography
STEVEN C. PERKINS**
PART I
A. Introduction
The history of Latin America is long and complex and human rights
concerns have long been a part of that history. Hernan Montealegre has
stated the situation well:
Far from being merely a diversion... the fact is that ... the problem
of human rights is not something invented by contemporary activists
or jurists ... no, the whole problem concerns values which are central
to, and permanent in, our way of being and living in Latin America. In
other words, they are a defining characteristic of Latin American
culture.'
At the present time, many competing interest groups use the term
"human rights" for their own ends. In Latin America, political goals and
rhetoric are intimately associated with human rights issues. Because of
the dictatorial nature of many of the Latin American governments, much
of the literature comes from politically motivated groups. That being so,
it is often difficult to separate human rights issues from the language of
politics. It should also be remembered that "liberation theology" is a
powerful force in the Catholic Church in Latin America. One cannot ig-
nore religious publications and groups when researching human rights is-
sues in Latin America. Due to all of these factors, the human rights litera-
ture of Latin America is extremely diverse and voluminous.
There are at least three possible approaches to human rights research
in Latin America. The first is to use the literature produced by the large
number of human rights groups interested in Latin America. The second
is to study human rights issues from the perspective of other academic
disciplines. The third method is to emphasize legal materials.
The first approach has received, and continues to receive, coverage in
all forms of popular media. The Human Rights Internet Reporter
* Copyright 1985 & 1988, Steven C. Perkins. Portions of this article were created for
presentation at the 1985 and 1988 AALL Annual Meetings.
** MLL, 1983, University of Denver; JD, 1979; BA, 1976, University of Cincinnati. In-
terim Director of the John Marshall Law School Library.
1. Montealegre, Hernan. Human Rights in the History and Culture of Latin America.
San Jose, Costa Rica: Instituto Interamericano de Derechos Humanos, 1983.
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(Human Rights Internet, Harvard Law School, Cambridge, MA) provides
the best service for current information on these publications.
The other publication of primary importance to this approach is
Human Rights in Latin America 1964-1980. It was published in 1983 by
the Hispanic Division of the Library of Congress in cooperation with the
Latin American Studies Association. A massive, selective, annotated bib-
liography, it emphasizes the non-academic literature on human rights vio-
lations produced by the myriad of groups both inside and outside Latin
America. As such, it is more a record of the difficult times we live in, than
a guide to highly structured scholarly work. Because the issue in Latin
America is the life and death of human beings, such an emphasis is ap-
propriate. The bibliography is organized in very broad categories, largely
by country, and is difficult to use if one is searching for violations of a
specific right. The only index provided is to authors' names. While the
persistent researcher will probably be successful in finding needed mate-
rial, the apparent lack of analytical organization will cause problems.
Nevertheless, this is the best source for human rights materials for the
period covered, though it should not be relied upon exclusively.
The second approach is best exemplified by Volume 4 of the publica-
tion of Human Rights Quarterly, pages 275-298 and pages 509-521 of The
Human Rights Literature of Latin America: The Southern Cone, by
Richard Greenfield (1982). In that article and its continuation, Greenfield
gives an exceptional display of knowledge of the sources for Latin Ameri-
can scholarly research. The bulk of the first article is concerned with the
basic sources for research in Latin American materials, and it concludes
with a bibliography on human rights in Argentina. The second part of the
article contains bibliographies on human rights in Chile, Paraguay and
Uruguay. Hopefully other states of Latin America will receive coverage in
future issues.
Because of the completeness with which the two items above cover
their topics, the present article focuses on the legal literature of Latin
America, with primary attention focused on the Organization of American
States, the Inter-American Institute of Human Rights and the United
Nations.
B. Legal Materials
Even with regard to legal materials, there are two roads for the re-
searcher to travel. The first leads to the legal literature of the individual
states of Latin America, and the second leads to the Organization of
American States and the United Nations.
During the 1940's the Library of Congress, Hispanic Law Division,
issued a Latin American series in which the legal literature of many of
the Latin American countries was treated in depth. These publications
were entitled, Guide to the Law and Legal Literature of [country name].
Guides were issued for the following countries: Argentina, no. 32 (1948);
Bolivia, no. 12 (1947); Chile, no. 28 (1947); Colombia, no. 4 (1946); Cuba,
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the Dominican Republic and Haiti, no. 3 (1944); Ecuador, no. 18; Mexico,
no. 6 (1945); the Mexican States, no. 13 (1947); Paraguay, no. 14 (1947);
Peru, no. 20 (1947); Uruguay, no. 26 (1947); and Venezuela, no. 16 (1947).
Revisions have been issued for Mexico (Clagett, Helen L. and Valder-
rama, David M. A Revised Guide to the Law and Legal Literature of
Mexico (Washington: Law Library, Library of Congress, 1973)) and to
Peru (Valderrama, David M. Law and Legal Literature of Peru: A Re-
vised Guide (Washington, Law Library, Library of Congress, 1976)).
Hopefully, other titles in this series will also be updated.
The Library of Congress also issued A Guide to the Official Publica-
tions of the Other American Republics, made up of individual publica-
tions from the Latin American series. The following states were covered:
Argentina, no. 9; Bolivia, no. 10; Brazil, no. 35; Chile, no. 17; Colombia,
no. 33; Costa Rica, no. 24; Cuba, no. 11; Dominican Republic, no. 25; Ec-
uador, no. 31; El Salvador, no. 19; Guatemala, no. 30; Haiti, no. 23; Hon-
duras, no. 29; Nicaragua, no. 27; Panama, no. 22; Paraguay, no. 15; Peru,
no. 36; Uruguay, no. 37; and Venezuela, no. 34. The Hispanic Law Divi-
sion of the Law Library of Congress produced the Index To Latin Ameri-
can Legislation from 1950 to 1975. In 1976, the Index was converted to
an on-line system for internal use in the Law Library. At this time, it is
not generally available for public use.
Another resource for Argentina, Bolivia, Brazil, Colombia, Costa Rica
and Cuba from 1810 to 1965 is Alberto Villalon-Galdames, Bibliografia
Juridica de America Latina (1810-1965), in two volumes and an index.
Volume I was published by Editorial Juridica de Chile, in 1969. It was
accompanied by a separate index volume entitled, Indices provisorios del
tomo I. Volume II of the Bibliografia was published by G.K. Hall in 1984.
Between 1984 and 1988, the National Legal Bibliography, compiled
by Peter D. Ward, sponsored by the AALL, and published by Hein, in-
cluded materials on human rights in Latin America in the categories of
International Law-Inter-Regional-Civil Rights; Foreign and Regional
Law-Latin America and Caribbean-Regional Law, Relations and His-
tory-Civil Rights; and also in Civil Rights by specific national jurisdic-
tions. Occasionally, items were listed under Human Rights within the
above divisions. The National Legal Bibliography was published in
monthly installments and then in a multi-volume annual cumulation.
There was a separate series for official government documents and an-
other for non-government publications. Since 1989 it has been published
in three series with the following titles: Catalog of Current Law Titles:
Formerly National Legal Bibliography Part 1, which contains non-gov-
ernment document titles; Lawyer's Monthly Catalog: Formerly National
Legal Bibliography Part II, which contains federal and state government
document titles; and, the Catalog of Foreign and International Law Ti-
tles, which contains titles of materials from outside the U.S. In the Cata-
log of Current Law Titles, human rights materials are indexed under
both Civil Rights and Human Rights. In the Lawyer's Monthly Catalog,
human rights materials are indexed under the heading of Constitutional
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Law, Human Rights and Citizenship. In the Catalog of Foreign and In-
ternational Law Titles, human rights materials are found under both
Civil Rights and Human Rights.
Now that the Library of Congress has "legitimized" Human Rights as
a subject heading, it is expected that materials dealing with international
human rights will be consistently found under Human Rights rather than
Civil Rights/(International law). Choosing a subject heading to search
under is particularly important when searching in card catalogs, but less
important when using computerized on-line catalogs.
With the advent of subject searching on OCLC in 1990, it is possible
to make comprehensive searches for human rights materials on both
OCLC and RLIN. Subject searching on both RLIN and OCLC will proba-
bly cover over ninety percent (90%) of the libraries likely to hold human
rights materials and will ease the production of comprehensive
bibliographies.
Research in domestic legal materials will concentrate on the constitu-
tions, codes and case reports for each country. All of these are well cov-
ered by the titles listed above. The constitutions of the Latin American
states are reproduced in The Constitutions of the Countries of the
World, published by Oceana in a multi-volume looseleaf format. The "Of-
ficial Gazettes" of the Latin American countries are well covered in John
E. Roberts, A Guide to Official Gazettes and Their Contents, rev. ed.
(Washington: Law Library, Library of Congress, 1985). Additional infor-
mation on the Latin American Official Gazettes can be found in the
materials prepared by the Section on Foreign, Comparative and Interna-
tional Law for the Chicago Annual Meeting of the American Association
of Law Libraries. Those materials are available in microfiche from the
AALL Headquarters in Chicago.
An excellent, but now out of date, guide to Latin American legal
materials is the "List No. 42, Latin American Law" in Law Books Recom-
mended for Libraries, published by the AALS in 1968. This publication
was supplemented-in 1976, covering materials through 1970. It is being
unofficially continued by Oscar J. Miller and Mortimer D. Schwartz, Rec-
ommended Publications for Legal Research, [date], published by Roth-
man. So far, volumes have been issued covering 1979 through 1986. Ret-
rospective coverage from 1971 is planned and current volumes will be
issued at the end of each year. Materials on human rights in Latin
America will be found under the subject heading of International Law.
Legal titles for 1970-75 are covered in Juan F. Aquilar, editor, Basic
Latin American Legal Materials, 1970-1975, published in 1977 by Roth-
man for the AALL.
C. Legal Periodicals
The legal periodical literature of Latin America is partially indexed
in the Index to Foreign Legal Periodicals. Legal periodicals issued in En-
glish, which may contain articles on Latin American legal topics, are in-
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dexed in the Index to Legal Periodicals, Legal Resource Index and their
electronic counterparts. In addition, the Bibliography of Foreign and
Comparative Law issued by the Parker School at Columbia University
must be consulted. This item indexes monographs and articles within
monographs and periodicals. However, these indices do not give compre-
hensive coverage of Latin American legal periodicals.
As noted by Greenfield, the Latin American Studies Association is
the primary sponsor of organized scholarly research on Latin America in
the United States. Its Handbook of Latin American Studies (Austin:
University of Texas Press, 1935-) indexes all types of publications on
Latin America in any language. Over 1,000 periodicals are included. It
should be consulted for any periodical search concerning human rights in
Latin America. Separate volumes on humanities and social sciences are
issued in alternate years. Both areas should be searched for titles of inter-
est. Other journal indices which should be used are: Bibliographie Lati-
noamericaine d'Articles, (Paris: Institute des Hautes Etudes de
l'Amerique Latine, Centre de Documentation, 1981-). It is published
twice each year and indexes approximately 300 journals. Central Ameri-
can Writers Bulletin: An Annotated Bibliography of Articles on Central
America (Austin: Central American Resource Center, 1983- ) is also pub-
lished twice each year, and it covers approximately 150 journals. The final
periodical index is the HAPI: Hispanic American Periodicals Index (Los
Angeles: UCLA, Latin American Center Publications, University of Cali-
fornia, 1975- ), which is published annually and indexes approximately
250 journals.
A source for information on the acquisition of materials from Latin
America is the Secretariat, Seminar on the Acquisition of Latin American
Library Materials (SALALM), located at the Memorial Library, Univer-
sity of Wisconsin-Madison, Madison, Wisconsin. A continuing publication
of SALALM is compiled by Lionel V. Lorona, comp., A Bibliography of
Latin American and Caribbean Bibliographies (Madison, Wisconsin:
SALALM Secretariat, Memorial Library, Univ. of Wisconsin-Madison,
1983- ). This continues a series of bibliographies originally compiled by
Arthur E. Gropp, A Bibliography of Latin American Bibliographies (Me-
tuchen, N.J.: Scarecrow Press, 1969). This was supplemented in 1971,
Supplement: 1976, A Bibliography of Latin American Bibliographies
Published in Periodicals (2 vols.); 1979 by Cordeiro, Daniel Raposo, A
Bibliography of Latin American Bibliographies: Social Sciences & Hu-
manities Supplementing the Original Works by Arthur E. Gropp; and
1982 by Piedracueva, Haydee, A Bibliography of Latin American Bibliog-
raphies, 1975-1979: Social Sciences and Humanities. The most recent
update is Lionel V. Lorona, editor, A Bibliography of Latin American
Bibliographies, 1980-1984: Social Science And Humanities; Supplement
No. 4. Metuchen, NJ: Scarecrow Press, 1987. Bibliographies for 1980-82
were done by Haydee Piedracueva and published by SALALM in its Fi-
nal Report and Working Papers of the 25th, 26th and 27th Seminars on
the Acquisition of Latin American Library Materials.
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Not to be overlooked are the reports issued by the United States
Congress, Country Reports on Human Rights Practices for 19xx. This is
a Joint Committee Print issued by the Senate Committee on Foreign Re-
lations and the House Committee on Foreign Relations and Foreign Af-
fairs. It is prepared by the U.S. Department of State in accordance with
sections 116(d) and 502(b) of the Foreign Assistance Act of 1961, as
amended. The human rights practices of all countries of Latin America
are examined in this annual publication. The objectivity of the reports for
various countries is often questioned. Each of these Committees publishes
separate reports dealing with human rights in Latin America - as do
other committees in the Congress. The Monthly Catalog of U.S. Govern-
ment Publications and its commercial counterparts should always be
checked for items of interest.
PART II: ORGANIZATION OF AMERICAN STATES
The OAS is the oldest regional inter-governmental organization, es-
tablished in 1890 as the International Union of American Republics. The
OAS documentation system is explained in John W. Williams, "Research
Tips in International Law," 20 George Washington Journal of Interna-
tional Law and Economics 1 (1986). This review will cover only the
human rights materials. A complete review of the use of all OAS docu-
ments is in Thomas Reynolds, "Highest Aspirations or Barbarous Acts..
. The Explosion in Human Rights Documentation: A Bibliographic Sur-
vey," 71 Law Library Journal 1 (1978). OAS materials are issued in En-
glish or Spanish.
A. OAS Documents
A complete collection of OAS documents would consist of: the OAS
Sales Publications; the OAS Official Records; and the OAS Technical
Reports.
1. The OAS Sales Publications
The OAS Sales Publications consist of selected documents from all
categories of OAS publications and documents. The Sales Catalogue can
be obtained from this address:
General Secretariat
Organization of American States
Department of Public Information
Washington, D.C. 20006
2. The OAS Official Records
The OAS Official Records series can be ordered on a standing order
basis from the above address. It includes the Inter-American Treaty se-
ries and the Official Records of the following: the General Assembly; the
Meeting of Consultation of Ministers of Foreign Affairs; the Permanent
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Council; the Inter-American Economic and Social Council; the Inter-
American Council for Education, Science and Culture; the Inter-Ameri-
can Juridical Committee; the Inter-American Commission on Human
Rights; the- Specialized Conferences; the General Secretariat; and the
Specialized Organizations. To have complete coverage, it is necessary to
order the series of Informational and Technical Publications of the Gen-
eral Secretariat of the OAS.
3. The OAS Technical Reports and Documents
The OAS Technical Reports and Documents series can be ordered
on microfiche as a standing order. The Sales Catalogue gives only a gen-
eral reference to these. A separate catalogue is issued, the Cataloger de
Informes y Documentos Technicos de la OEA, but it is only published in
Spanish. Human rights materials in the OAS come from the General As-
sembly in the Actas y Documentes; from the Consultations of Ministers
of Foreign Affairs in the Official Records series of Meetings of Consulta-
tion and Final Acts. Those organs which can be considered as specifically
human rights oriented are: the Inter-American Commission on Women;
the Inter-American Indian Institute; the Inter-American Commission on
Human Rights; and the Inter-American Court of Human Rights.
The most comprehensive guide to the OAS human rights mecha-
nisms is Thomas Buergenthal and Robert E. Norris, Human Rights: The
Inter-American System, Dobbs Ferry, NY: Oceana Publications, 1982, a
multiple volume looseleaf service which gives a detailed history of the
American Declaration on the Rights and Duties of Man and the American
Convention on Human Rights, and traces the evolution of the Inter-
American Commission on Human Rights and the case law of the Inter-
American Court of Human Rights. The following are the source docu-
ments on human rights in the OAS:
1. International American Conference, 9th, Bogata. The Ameri-
can Declaration on the Rights and Duties of Man. Final Act of the
Conference. Washington: Pan American Union (1949), see also OEA/
Ser. LN/II.23, doc. 21, rev. 6, (English 1979).
2. Inter-American Specialized Conference on Human Rights,
1969, San Jose, Costa Rica. The American Convention on Human
Rights. San Jose: The Conference. 1969. OEA/Ser.K/16/1.1, OEA/
Ser.C/VI.18.1, and OEA/Ser.A/16.
B. The Inter-American Commission on Women
The Inter-American Commission on Women has an active program of
research and publication. Its documents appear in the OEA/Ser.L/II.#,
series of the OAS official records. Its principal publication is the Boletin
de la Comision Interamericana de Mujeres. It also issues an annual
report.
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C. The Inter-American Indian Institute
The Inter-American Indian Institute publishes several periodicals
which are invaluable for Indian studies in the Americas. These are:
America Indigena; Boletin Indigenista; Noticias Indigenistas de
America; and the Anuario-Indigenista. There is a Indice Analytica for
these from 1940-1980 and a separate Indice General for each title cover-
ing the same time period. The Institute has issued an Annual Report on
the Activities of the Inter-American Indian Institute as OEA/Ser.H/-
since 1961. The Institute has held nine Inter-American Indian Con-
gresses, the last being in Santa Fe, New Mexico, 28 October to 1 Novem-
ber 1985. The tenth Congress is scheduled for 1990 in Argentina.
For information on its publications and activities write to:
Inter-American Indian Institute/
Institute Indigenista Interamericano
Insurgentes Sur No. 1690
Colonia Florida
Mexico 20, D.F., Mexico
D. The Inter-American Commission on Human Rights
The Inter-American Commission on Human Rights has the principal
responsibility for promoting and protecting human rights in the Ameri-
cas. It was created in 1960 and was empowered to hear complaints in
1965. The Commission periodically prints a Handbook of Existing Rules
Pertaining to Human Rights/ Manual de Normas Vigentes en Materia
Derechos Humanos, OEA/Ser.L/V/II.#, doc. #, the most recent being is-
sued in 1988. It is available from the Department of Public Information.
This contains the text of the Commission's statute and nearly all the OAS
documents and regulations pertaining to human rights. The text of the
Statute of the Commission can also be found in either 1 Human Rights
Law Journal 379-387 (1980) or 20 Santa Clara Law Review 758-72
(1980).
The Commission applies the American Declaration of the Rights and
Duties of Man to complaints against member states not party states to
the American Convention on Human Rights and the American Conven-
tion on Human Rights to complaints against party states to the Conven-
tion. When a petition sets forth a violation of the American Convention
on Human Rights, the Commission refers the case to the Inter-American
Court of Human Rights for decision.
The Commission has issued a two report series in the OAS Official
Records: 1) Report of the Work Accomplished During its [#] Session,
OEA Ser.L/V/II1/#, doc. #; and 2) the Annual Report of the Inter-
American Commission on Human Rights for the Year [19xx], OEA Ser/
P/AG/doc. #. A ten year retrospective collection entitled, Commission In-
teramericana de Derechos Humanos - Diez Anos de Actividades 1971-
1981 is available as a sales publication.
VOL. 19:1
HUMAN RIGHTS RESEARCH
The Commission also issues reports on human rights in specific coun-
tries, Report on the Situation of Human Rights/Informe Sobre la Situa-
cion de los Derechos Humanos en (country name). These have generally
appeared in the (OEA/Ser.L/V/II.#/doc. #, date) series. They are also
available for purchase in the Sales Catalogue. The following reports have
been issued since 1980:
Report on the Situation of Human Rights in Argentina. 1980. OEA/
Ser.L/VfII.49, doc. 19, corr. 1.
Report on the Situation of Human Rights in the Republic of Bo-
livia. 1981. OEA, Ser.L/V/II.53, doc. 6, 1 July 1981, original:
Spanish.
Informe Sobre La Situacion de los Derechos Humanos en Chile.
1985. OEA/Ser.L/V/II.66.
Sexto Informe Sobre la Situacion de los Presos Politicos en Cuba.
1980. OEA/Ser.L./V/II.48, doc. 7.
The Situation of Human Rights in Cuba: Seventh Report. 1983.
OEA/Ser.L/V/II.61. doc. 29 rev. 1.
Report on the Situation of Human Rights in the Republic of Co-
lumbia. 1981. OEA/Ser.L/V/II.53, doc. 22, 30 June 1981, original:
Spanish.
Report on the Situation of Human Rights in the Republic of
Guatamala. 1981. OEA/Ser.L/V/II.53, doc. 21 Rev.2, 13 October
1981, original: Spanish.
Report on the Situation of Human Rights in the Republic of Gua-
temala. 1983. OEA/Ser.L/V/II.61, doc. 47 rev 1, October 5, 1983,
original: Spanish.
Tercer Informe Sobre la Situacion de los Derechos Humanos en la
Republica de Guatemala. Report on the Situation of Human Rights
in the Republic of Nicaragua. 1981. OEA/Ser.L/V/II.53, doc. 25, 30
June 1981, original: Spanish.
Report on the Situation of Human Rights of a Segment of the Nic-
araguan Population of Miskito Origin: and Resolution on the
Friendly Settlement Procedure Regarding the Human Rights Situ-
ation of a Segment of the Nicaraguan Population of Miskito Ori-
gin. 1983, 1984. OEA/Ser.L/V/II.62, doc. 10 rev. 3, 29 November
1983, Original: Spanish. OEA/Ser.L/V/II.62, doc. 26, May 16, 1984,
original: Spanish.
Informe Sobre la Situacion de los Derechos Humanos en Paraguay.
1987. OEA/Ser.L/V/II.71, doc. 19, rev. 1, 28 September 1987, origi-
nal: Spanish.
Report on the Situation of Human Rights in Suriname. 1983. OAS/
Ser. L/II.61, Doc. 6 rev. 1, October 5, 1983, original: English.
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Second Report on the Human Rights Situation in Suriname. 1985.
OAS/Ser.L/V/II.66, doc. 21 rev. 1, October 2, 1985, original: English.
Other publications of the Commission include the following:
Derechos Humanos en las Americas = Direitos Humanos las Amer-
icas = Human Rights in the Americas. Washington: Inter-American
Commission on Human Rights, (1984).
25 Years of Struggle for Human Rights in the Americas. Washing-
ton: Organization of American States, (1984).
Basic Documents Pertaining to Human Rights in the Inter-Ameri-
can System. Washington: IACHR; General Secretariat, Organization
of American States, 1988.
Derechos Humanos en las Americas: Homenaje a la Memoria de
Carlos A. Dunshee de Abranches Washington: Organizacion de los
Estados Americanos, 1984.
The last item issued by the Commission is the Inter-American Year-
book on Human Rights. Volumes prior to 1985 are available for purchase
through the Department of Public Information. Beginning in 1985 the
Yearbook publication was taken over by Martinus Nijhoff Publishers, a
division of Kluwer Academic Publishers Group. While this may speed the
publication process, the price charged is high and will keep these publica-
tions out of all but the largest law libraries or human rights collections.
Kluwer is to be commended for setting up a human rights publications
group, but the current pricing structure will not help to further public
awareness of human rights issues and literature.
The OAS issued a microfiche collection of the documents and other
publications of the Commission from 1960 to 1984 in 1984. Some of these
publications include:
Fifth Report on the Status of Human Rights in Cuba: Approved by
the Commission at its 471st Meeting Held on May 25, 1976. 1976.
OEA/ser.L/V/II/38, doc. 12.
Handbook of Existing Rules Pertaining to Human Rights. 1970.
OEA/Ser.L/V/II.23, doc. 21 (English) rev. December 17, 1970.
Handbook of Existing Rules Pertaining to Human Rights. 3d revi-
sion. 1977. OEA/Ser.L/V/II.23, doc. 21 rev. 3.
Handbook of Existing Rules Pertaining to Human Rights. 1978.
OEA/Ser. L/V/II.23, doc. 21 rev. 5.
Handbook of Existing Rules Pertaining to Human Rights. 6th revi-
sion. 1979. OEA/Ser.L/V/II.23, doc. 21 rev. 6.
Human Rights and Representative Democracy. 1965.
Informe Sobre la Situacion de los Derechos Humanos en El Salva-
dor. 1978. OEA/Ser.L/V/II.46, doc. 23 rev. 1, 17 Noviembre 1978.
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Martins, Daniel Hugo. The Protection of Human Rights in Connec-
tion with the Suspension of Constitutional Guarantees or 'State of
Siege': Comparative Study of Legislation in the Light of the The-
ory of Representative . ., 1967.
La Organizacion de los Estados Americanos y los Derechos Huma-
nos, 1960-1967, 1972.
Report on the Situation of Human Rights in Haiti. [1979 or 1980].
OEA Ser.LN/II.46, doc. 66 rev. 1.
Report on the Situation of Human Rights in Nicaragua: Findings
of the "On-site" Observation in the Republic of Nicaragua, October
3-12, 1978. 1978. OEA/Ser.LN/III.45, doc. 16 rev. 1, 17 November
1978, original: Spanish.
Report on the Situation of Human Rights in Panama. 1979. OEA/
Ser.L/V/11.44, doc. 38 rev. 1.
Report on the Situation of Human Rights in Paraguay: 1978. OEA/
Ser.LN/II.43, doc. 13 corr. 1, 31 January 1978, original: Spanish.
Report on the Situation of Human Rights in Uruguay. 1978. OEA/
Ser.L/V/II.43, CIDH/doc. 19 corr. 1, 31 Enero 1978, original:
Spanish.
Report on the Situation Regarding Human Rights in Haiti. 1963.
OEA/Ser.L./V/II.8, doc. 5.
Report on the Situation Regarding Human Rights in the Domini-
can Republic. 1962. OEA/Ser.L/V/II.4, doc. 32 (English).
Report on the Situation Regarding Human Rights in the Republic
of Cuba. 1962.
Report on the Status of Human Rights in Chile: Findings of "On-
the-spot" Observations in the Republic of Chile, July 22-August 2,
1974: Approved by the Commission at its 424th Meeting, Held Oc-
tober 24, 1974. 1974. OEA/Ser.L/V/II.34, doc. 21, corr. 1.
Seminario Regional Referente a la Convencion Americana Sobre
Derechos Humanos (1979: San Jose, Costa Rica) (1980).
Sixth Report on the Situation of Political Prisoners in Cuba. 1979.
OEA/Ser.L/V/II.48, doc. 7.
Third Report on the Situation of Human Rights in Chile. 1977.
OEA/Ser.L/V/II.40, IACHR/doc. 10.
E. The Inter-American Court of Human Rights
The Inter-American Court of Human Rights prepares an Annual Re-
port to the General Assembly, OEA/Ser.LN/III.#, doc. #, which is avail-
able for purchase, and is part of the Official Records series.
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The Court renders decisions and advisory opinions in accordance
with the Statute of the Inter-American Court of Human Rights (see, 2
Human Rights Law Journal 207-212 (1981)) and the Rules of Procedure.
There are two series of publications for these: Serie A - Fallos y opi-
niones; and Serie B - Memorias, argumento orales y documentos. The
Rules of Procedure of the Court are found in the Handbook of Existing
Rules Pertaining to Human Rights, mentioned above under the discus-
sion of the Inter-American Commission on Human Rights (see, 20 Inter-
national Legal Materials 1289-1306 (1981)). Basic Documents Pertaining
to Human Rights in the Inter-American System. Washington: IACHR
Court, General Secretariat, Organization of American States, 1988.
The Court has issued the following Decisions which appear in the A
and B Series:
Order of the President of July 15, 1981, No. G. 101/81: In the Mat-
ter of Viviana Gallardo.
Interlocutory Judgment of July 22, 1981, No. G. 101/81: Govern-
ment of Costa Rica (in the Matter of Viviana Gallardo et. al.)
Decision of November 13, 1981, No. G 101/81: In the Matter of Vi-
viana Gallardo et al.
Order of September 8, 1983, No. G. 101/81: Government of Costa
Rica (In the Matter of Viviana Gallardo et. al.) Decision Closing
the Gallardo Case.
The Court has issued three decisions in the following cases refered to
it from the Inter-American Commission on Human Rights involving the
Government of Honduras. These involved 1) the detention of Angel Man-
fredo Velasquez Rodriquez; 2) the detention and disappearance of Fran-
cisco Fairen Garbi and Yolanda Solis; and 3) the detention and disap-
pearance of Professor Saul Godinez Cruz. These appeared in Series C:
Inter-American Court of Human Rights. Caso Velasquez Rodriguez:
Excepciones Preliminares, Sentencia de 26 de Junio de 1987 = Ve-
lasquez Rodriguez Case: Preliminary Objections, Judgement of
June 26, 1987. San Jose: Secretaria de la Corte, 1987. Serie C:
Resoluciones y sentencias; no. 1 = Inter-American Court of Human
Rights. Series C: Decisions and Judgements; no. 1.
Inter-American Court of Human Rights. Caso Fairen Garbi y Solis
Corrales: Excepciones Preliminares, Sentencia de 26 de Junio de
1987 = Fairen Garbi and Solis Corrales Case: Preliminary Objec-
tions, Judgement of June 26, 1987. San Jose: Secretaria de la Corte,
1987. Serie C (Corte Interamericana de Derechos Humanos) Resolu-
ciones y sentencias; no. 2.
Inter-American Court of Human Rights. Caso Godinez Cruz: Excep-
ciones Preliminares, Sentencia de 26 de Junio de 1987 = Godinez
Cruz Case: Preliminary Objections, Judgement of June 26, 1987.
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San Jose: Secretaria de la Corte, 1987. Serie C (Corte Interameri-
cana de Derecho Humanos) Resoluciones y Sentencias; no. 3.
Inter-American Court of Human Rights. Caso Godinez Cruz,
Sentencia del 20 de Enero de 1989. San Jose: Secretaria de la Corte,
1989.
The Court has issued the following Advisory Opinions, which can be
found in the A Series, Fallos y Opiniones, and in the B Series, Memorias,
Argumentos Orales y Documentos:
Advisory Opinion OC-1/82 of September 24, 1982: "Other Treaties"
Subject to the Advisory Jurisdiction of the Court (Art. 64 American
Convention on Human Rights).
Advisory Opinion OC-2/82 of September 24, 1982: The Effect of
Reservations on the Entry Into Force of the American Convention
on Human Rights (Arts. 74 and 75).
Advisory Opinion OC-3/83 of September 8, 1983: Restrictions to the
Death Penalty (Arts. 4(2) and 4(4) American Convention on Human
Rights).
Advisory Opinion OC-4/84 of January 19, 1984: Proposed Amend-
ments to the Naturalization Provisions of the Political Constitu-
tion of Costa Rica.
Advisory Opinion OC-5/85 of November 13, 1985: Compulsory
Membership in an Association Prescribed by Law for the Practice
of Journalism (Arts. 13 and 29 American Convention on Human
Rights).
Advisory Opinion OC-6/86 of May 9, 1986: The Word "Laws" in
Article 30 of the American Convention on Human Rights.
Advisory Opinion OC-7/86 of 29 August, 1986: Enforceability of the
Right to Reply or Correction (Arts. 14(1), 1(1) and 2 American
Convention on Human Rights).
Advisory Opinion OC-8/87 of 30 January 1987: Habeas Corpus
(Arts. 27.2, 25.1 and 7.6 of the American Convention on Human
Rights).
Advisory Opinion OC-9/87 of October 6, 1987: Judicial Guarantees
in States of Emergency (Arts. 27(2), 25 and 8 of the American Con-
vention on Human Rights).
F. Inter-American Institute of Human Rights
Another source for human rights materials on Latin America is the
Inter-American Institute of Human Rights. It is the most recent interna-
tional human rights organization to appear in Latin America. It acts as
one of the regional world-wide human rights institutes called for by the
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United Nations. It was created by an instrument signed between the gov-
ernment of Costa Rica and the Inter-American Court of Human Rights in
1980 in recognition of the entering into force of the American Convention
on Human Rights and the establishment of the Inter-American Court of
Human Rights. The Institute has developed a publication program and is
promoting scholarship in all aspects of human rights in the Latin Ameri-
can context. An overview of its activities can be found in the Manual de
Cursos, Recopilacion de Conferencias, (San Jose: El Instituto, 1987). The
Manual is 500 pages long and contains bibliographies on human rights
topics. Issue number one of the Revista IIDH contains several articles on
the Institute and its activities on pages 105-120.
The Institute has issued the following publications:
La Corte Interamericano de Derechos Humanos: Estudios y Docu-
mentos. San Jose, Costa Rica: Instituto Interamericano de Derechos
Humanos, 339 pp., 1986.
Education y Derechos Humanos: ler Seminario Interamericano.
la. Ed. San Jose, Costa Rica: Instituto Interamericano de Derechos
Humanos; Libro Libre, 364 pp., (1986).
Education y Derechos Humanos: Una Discusion Interdisciplinaria.
San Jose: IIDH; Buenos Aires: Centro Editor de America Latina,
278 pp., 1989.
Fruhling, Hugo, Gloria Alberti and Felipe Portales. Organizaciones
de Derechos Humanos de America del Sur. San Jose: IIDH, 285 pp.,
1989.
Gros Espiell, Hector. Estudios Sobre Derechos Humanos. San Jose;
Caracas: IIDH; Editorial Juridica Venezolana, 1985.
Gros Espiell, Hector. Neutralidad y No Intervencion. San Jose:
IIDH, 1985.
Fruhling, Hugo. Organizaciones de Derechos Humanos de America
del Sur. San Jose: Instituto Interamericano de Derchos Humanos,
1989.
Nieto Navia, Rafael. Introduccion al Sistema Interamericano de
Proteccion a los Derechos Humanos. San Jose; Bogata: Instituto In-
teramericano de Derechos Humanos; Pontifica Universidad Javeri-
ana, Programa de Estudios Politicos, 268 pp., 1988.
Nikken, Pedro. La Proteccion Internacional de los Derechos Huma-
nos: Su Desarrollo Progresivo. la ed. Madrid: Instituto Interameri-
cano de Derechos Humanos; Civitas, 321 pp., 1987.
O'Donnell, Daniel. Proteccion Internacional de los Derechos Huma-
nos. la ed. Lima: Comision Andina de Juristas, 752 pp., 1988.
Seguridad del Estado, Derecho Humanitario y Derechos Humanos:
Informe Final. Comite Internacional de la Cruz Roja [y] IIDH, In-
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stituto Interamericano de Derechos Humanos. San Jose, Costa Rica:
IIDH, 126 pp., (1984).
II Seminario Interamericano Sobre Seguridad del Estado, Derecho
Humanitario y Derechos Humanos en Centro America. Comite In-
ternacional de la Cruz Roja[e] Instituto Interamericano de Der-
echos Humanos. San Jose, Costa Rica: CICR; IIDH, 174 pp., 1985.
Sistemas Penales y Derechos Humanos en America Latina: Primer
Informe: Documentos y Cuestionarios Elaborados para el
Seminario de San Jose, Costa Rica, 11 al 15 de Julio de 1983. Bue-
nos Aires: Ediciones Depalma, 258 pp., 1984.
Sistemas Penales y Derechos Humanos en America Latina: Informe
Final: Documento Final del Programa de Investigacion. Desarrol-
lado por el Instituto Interamericano de Derechos Humanos, 1982-
1984; coordinator, Eugenio R. Zaffaroni. Buenos Aires: Ediciones
Depalma, 461 pp., 1986.
Stravenhagen, Rodolfo. Derecho Indigena y Derechos Humanos en
America Latina. Mexico: IIDH, El Colegio de Mexico, 383 pp., 1988.
Swinarski, Christophe. Introduccion al Derecho Internacional
Humanitario. Ginebra; San Jose: CICR; IIDH, 1984.
Taller Internacional de Trabajo Centroamerica: Transicion a la
Democracia: Informe Final. San Jose, Costa Rica: Instituto Inter-
americano de Derechos Humanos, 35 pp., 1983.
Zovatto, Daniel, compliador. Los Derechos Humanos en el Sistema
Interamericano: Recopilacion de Instrumentos Basicos. la. Ed.
Costa Rica: IIDH, 357 pp., 1987.
The Institute also issues two periodicals, the Boletin Inforvativo and
the Revista IIDH. Both began publication in 1985. The Revista is issued
twice each year in April and October. The October issue contains articles,
documents and bibliographies covering international human rights activi-
ties and issues throughout the world in the preceeding half-year from
January through June. The April issue covers the preceeding July
through December. Annotations are given for the books in the bibliogra-
phies. Materials are published in either Spanish or English. Selected arti-
cles from the Revista, which concentrate on the Americas, but report
human rights activities throughout the world, are included in this
bibliography.
Publications of the IIDH may be ordered from the following address:
Instituto Interamericano de Derechos Humanos
Departamento de Publicaciones
Apartado Postal 10.081
San Jose, Costa Rica
Associated with the Institute is the Center for Electoral Counseling
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and Promotion/Centro de Asesoria y Promocion Electoral (CEPAL).
CEPAL has a publication program on the electoral process in Latin
America. The following titles have been published since 1985:
Kaplan, Marcos. Participacion Politica, Estatismo y Presidencial-
ismo en la America Latina Contemporanea/ Political Participation,
Statism and Presidentialism in Contemporary Latin America.
(Cuardernos de CAPEL No. 1). San Jose, Costa Rica: Instituto In-
teramericano de Derechos Humanos, Centro de Asesoria y Promo-
cion Electoral, 1985.
Rosada Granados, Hector. Guatemala 1984 Elecciones Para Asam-
blea Nacional Constituyente. (Cuardernos de CAPEL No. 2). San
Jose: Instituto Interamericano de Derechos Humanos, Centro
Asesorio y Promocion Electoral, 1985.
Sachiga, Luis Carlos. Democracia, Representacion, Participacioni
Democracy, Participation, Representation. (Cuardernos de CAPEL
No. 3). San Jose, Costa Rica: Instituto Interamericano de Derechos
Humanos, Centro de Asesoria y Promocion Electoral, 1985.
Sadek, Maria Teresa A. and Jose Antonio Borges. Educacion y Ci-
udadania: La Exclusion Politica de los Analfabetos en el Brasil.
(Cuardernos de CAPEL No. 4). San Jose: Instituto Interamericano
de Derechos Humanos, Centro de Asesoria y Promocion Electoral,
1985.
Rosenberg, Mark B. Democracia en Centroamerica? (Cuardernos de
CAPEL No. 5). San Jose: Instituto Interamericano de Derechos
Humanos, Centro de Asesoria y Promocion Electoral, 1985.
Oliart, Francisco. Campesinado Indigena y Derecho Electoral en
America Latina/ Indigenous Peasantry and Electoral Rights in
Latin America. (Cuardernos de CAPEL No. 6). San Jose, Costa
Rica: Instituto Interamericano de Derechos Humanos, Centro de
Asesoria y Promocion Electoral, 1986.
Bidart Campos, German. Legitimidad de los Procesos Electoralesi
Legitimacy of Electoral Processes. (Cuardernos de CAPEL No. 7).
San Jose, Costa Rica: Instituto Interamericano de Derechos Huma-
nos, Centro de Asesoria y Promocion Electoral, 1986.
Fernandez, Mario. Sistemas Electorales, sus Problemas y Opciones
para la Democracia Chilena. (Cuardernos de CAPEL No. 8). San
Jose, Costa Rica: Instituto Interamericano de Derechos Humanos,
Centro de Asesoria y Promocion Electoral, 1986.
Brea Franco, Julio, Butten Varona, Nelson, Campillo Perez, Julio
and Jose A. Silie Gaton. Legislacion Electoral de la Republica
Dominicana. (Cuardernos de CAPEL No. 9). San Jose: Instituto In-
teramericana de Derechos Humanos, Centro Asesorio y Promocion
Electoral, 1986.
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Molina, Jose Enrique. Democracia Representativa y Participacion
Politica en Venezuela. (Cuardernos de CAPEL No. 10). San Jose:
Instituto Interamericana de Derechos Humanos, Centro Asesorio y
Promocion Electoral, 1986.
Hernandez Valle, Ruben. Costa Rica: Elecciones de 1986, Analisis
de los Resultados. (Cuardernos de CAPEL No. 11). San Jose: In-
stituto Interamericana de Derechos Humanos, Centro Asesorio y
Pronocion Electoral, 1986.
Valades, Diego. El Desarrollo Municipal Como Supuesto de la
Democracia y del Federalismo Mexicanos. (Cuardernos de CAPEL
12). San Jose: Instituto Interarnericano de Derechos Humanos, Cen-
tro de Asesoria y Promocion Electoral, 1986.
Sanchez Agesta, Luis. Democracia y Procesos Electoralesi Democ-
racy and Electoral Processes. (Cuardernos de CAPEL No. 13). San
Jose, Costa Rica: Instituto Interamericano de Derechos Humanos,
Centro de Asesoria y Promocion Electoral, 1986.
Hernandez Becerra, Augusto. Las Elecciones en Colombia (Analisis
Juridico-Political). (Cuardernos de CAPEL No. 14). San Jose, Costa
Rica: Instituto Interamericano de Derechos Humanos, Centro de
Asesoria y Promocion Electoral, 1986.
Bajeaux, Jean-Claude, Garcia Laguardia, Jorge Mario, Gutierrez,
Carlos Jose and Constantino Urcuyo Fournier. Elecciones y Proceso
de Democratizacion en Haiti. (Cuardernos de CAPEL No. 15). San
Jose, Costa Rica: Instituto Interamericano de Derechos Humanos,
Centro de Asesoria y Promocion Electoral, 1986.
Garcia Belaunde, Diego. Una Democracia en Transicion (Las Elec-
ciones Peruanas de 1985). (Cuardernos de CAPEL No. 16). San
Jose, Costa Rica: Instituto Interamericano de Derechos Humanos,
Centro de Asesoria y Promocion Electoral, 1986.
Elecciones y Democracia en America Latina: Memoria del Primer
Curso Anual Interamericano de Elecciones. San Jose: San Jose,
Costa Rica: Instituto Interamericano de Derechos Humanos, Centro
de Asesoria y Promocion Electoral, 1988.
Legislacion Electoral Comparada: Colombia, Mexico, Panama,
Venezuela y Centroamerica/ Electoral Legislation Compared: Co-
lombia, Mexico, Panama, Venezuela and Central America. San
Jose, Costa Rica: Instituto Interamericano de Derechos Humanos,
Centro de Asesoria y Promocion Electoral; Instituto de Investiga-
ciones Juridicas, Universidad Nacional Autonoma de Mexico, 1986.
Memoria, Segunda Conferencia de la Asociacion de Organismos
Electorales de Centroamericana y el Caribe: Tema, El Registro
Electoral. la ed. San Jose: Centro Interamericano de Asesoria y
Promocion Electoral, Instituto Interamericano de Derechos Huma-
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nos, 1988.
G. Instituto de Derechos Humanos, Universidad Centroamericana
Outside of the OAS system is the Instituto de Derechos Humanos,
Universidad Centroamericana "Jose Simeon Canas" (IDHUCA) in San
Salvador, El Salvador. IDHUCA has an active publications program and
is an excellent source of materials on human rights in Central America.
H. Comision para la Defensa de los Derechos Humanos en
Centroamericano
Another organization outside of the OAS is the Comision para la
Defensa de los Derechos Humanos en Centroamericano. This organization
has a well developed body of instrumentalities and carries on an active
publications program. It publishes monographs, educational materials
(Serie materiales educativos), and regional studies (Cuardernos Cen-
troamericana de Derechos Humanos). It sponsored the Primer Seminario-
Taller Centroamericano para la Defensa de los Derechos Humanos in
May, 1986. A Second Central American Workshop on Human Rights Ed-
ucation was held in 1986 in San Jose, Costa Rica.
PART III: THE UNITED NATIONS
As the main international governmental organization, the United Na-
tions has taken the lead in the development of international norms in the
area of human rights. Its record for enforcement of such norms has not
been exemplary.
To obtain current U.N. sales catalogues write:
United Nations Publications
Room DC 2-0070
New York, NY 10017
U.S.A.
United Nations Publications
Palais des Nations
Ch-1211 Geneva 10
Switzerland
Because many items concerning human rights in Latin America are
published throughout the U.N. documentation series, it is always neces-
sary to search the official U.N. index series and the unofficial indexes as
well for document citations. The following items should always be
consulted:
1) The Yearbook on Human Rights, sales #E.81/XIV.1. This is
published by the Centre for Human Rights, and has been published
since 1946. It was an annual from 1946 to 1972 and has been bien-
nial since then.
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2) The Yearbook of the Human Rights Committee, has been
published biennially since 1977.
3) Annual Review of United Nations Affairs, published by Oce-
ana Publications, Dobbs Ferry, New York. The latter is generally
available before the former, but it does not provide the detailed doc-
ument citations found in the official publication. It does contain
brief summaries of official governmental statements in the General
Assembly general debate. Most of the material in the Annual Re-
view material comes from the U.N. Chronicle, published by the
U.N. Department of Public Affairs. The Annual Review is not con-
sistent in its citation practice from year to year.
For a detailed listing of U.N. documents on human rights through
1981 see: Diana Vincent-Daviss, "Human Rights Law: A Research Guide
to the Literature-Part I: International Law and the United Nations," 14
NYU Journal of International Law and Politics 209 (1981-82). This arti-
cle and its continuations treat all areas of human rights. It also contains a
brief review of the U.N. documentation system and its abbreviations.
The U.N. instruments on human rights are most easily found in In-
ternational Human Rights Instruments of the United Nations, 1949-
1982, UNIFO Pub., Ltd., Pleasantville, New York, (1983). They are also
accessible through the U.N. Treaty Series. Recent instruments are usually
available in International Legal Materials. The U.N. Sales Catalogue
lists various collections of the U.N. human rights instruments.
Two other articles that should be consulted are those mentioned
above: 1) John Williams, "Research Tips in International Law," 20 The
George Washington Journal of International Law and Economics #1 & 2
(1986); and 2) Thomas H. Reynolds, "Highest Aspirations or Barbarous
Acts . . . The Explosion in Human Rights Documentation: A Biblio-
graphic Survey," 71 Law Library Journal 1-48 (1978). Both of these arti-
cles cover the documentation systems of the United Nations and the Or-
ganization of American States. The following journals review the human
rights activities of the U.N. on a periodic basis: International Commis-
sion of Jurists Review; Human Rights Quarterly; American Journal of
International Law and Human Rights Law Journal.
U.N. publications are generally cited by their title, followed by the
U.N. document designation, which is a series of letters and numbers sepa-
rated by a slash mark. The citation reveals which U.N. organ issued the
document and the year it was issued. Use of both the title and the docu-
ment designation is essential to precisely specify an item because the ti-
tles for standard periodic reports or agenda items are reused each year or
session. Reports of subsidiary bodies are often supplements or appendices
to the reports of the parent body. In other instances, reports are part of a
report on an agenda item and therefore consist of several pages within the
agenda item report. This complexity makes the present indexing tools ex-
tremely frustrating for anyone trying to research U.N. documents. Readex
Corp. is presently developing a CD ROM index to all U.N. documents.
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Once available it will radically alter the process of researching these docu-
ments. Below is an abbreviated list of the document designations. A com-
plete list is available in each issue of the UNDOC and the system is fully
discussed in the articles cited above.
General Assembly
A/ General Assembly plenary session document
A/INF Information Paper
A/RES Resolution
A/C.1 - A/C.6 - Committees of the General Assembly. C.3 is the Third
Committee which deals with human rights under its charge for Social,
Humanitarian and Cultural matters.
Economic and Social Council (ECOSOC)
E/ ECOSOC plenary session document
E/INF Information paper
E/RES Resolution
E/CN.4 Commission on Human Rights
E/CN.4/Sub.2 Sub-Commission on Prevention of Discrimination and Pro-
tection of Minorities
E/CN.6 Commission on the Status of Women
Other Major Organs
S/ Security Council
ST/ Secretariat
International Covenant on Civil and Political Rights
CCPR/C Human Rights Committee
CCPR/SP Meetings of the States Parties
International Covenant on Economic, Social and Cultural Rights
ESC/ Comm. on Economic, Social and Cultural Rights
International Convention on the Elimination of All Forms of Racial
Discrimination
CERD/ Committee on the Elimination of Racial Discrimination
International Convention on the Elimination of All Forms of Discrimi-
nation Against Women
CEDAW/ Committee on the Elimination of Discrimination Against
Women
Functional Symbols
-/Add - Addendum
•/CONF. - Conference
-- /Corr. - Corrigendum
VOL. 19:1
HUMAN RIGHTS RESEARCH
-/L. - Document with limited distribution (draft resolutions or re-
ports, usually available only at the time of issue)
-iNGO - Document received from a Non-Governmental
Organization
-/PR. - Press Release (Press releases have been important as sources
in regard to human rights activities of the U.N.)
-/R. - Documents with restricted distribution (Not generally avail-
able to NGOs or individuals)
-/Rev. - Revision
-/SR. - Summary record
-/WG. - Working Group
The following is a guide to U.N. organs concerned with human rights
in Latin America. Some documents are cited without a U.N. document
designation because the compiler could not locate an item mentioned in
an article, but felt that knowledge of the item's existence would be useful.
This is another example of poor indexing of U.N. materials.
A. Secretary General
The Secretary General has distinct responsibilities in the U.N. pro-
gramme on human rights. Many reports are accompanied by notes from
the Secretary General transmitting the report to the General Assembly,
the Economic and Social Council, Governments and non-governmental
organizations. These items appear in any of the U.N. documentation se-
ries. In 1982, the Secretary General redesignated the Division of Human
Rights as the Centre for Human Rights. The General Assembly adopted
this change in A/DEC/37/437.
For discussion of the Secretary General's role in the international
human rights regime, see B.G. Ramcharan, "The Good Offices of the
United Nations Secretary-General in the Field of Human Rights," 76 Am.
J. Int'l L. 130-142 (1982).
Transmittal notes:
Chile A/36/594 1982
Chile A/37/564 1983
Chile E/CN.4/1983/9
El Salvador A/36/608 1981
El Salvador A/37/611 1983
El Salvador E/CN.4/1982/4
El Salvador E/CN.4/1984/4
Guatemala E/CN.4/1501 1982
Guatemala E/CN.4/1501/Add.1 1982
Guatemala E/CN.4/1501/Add.2 1982
Guatemala E/CN.4/1983/47
Inter-American Commission on Human Rights - E/CN.4/1982/2
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Development notes:
Chile E/CN.4/Sub.2/1982/4
Letter:
Guatemala A/39/414 1984
Guatemala E/CN.4/1985/54
Honduras A/39/885 1985
Note- Verbale
Guatemala E/CN.4/1985/60
Reports:
Costa Rica E/1984/34/Add.3
Guatemala A/36/705 1982
Guatemala E/CN.4/1501
Training Course on International Human Rights A/41/464 1986
B. The Secretariat
The Secretariat produces an annual report to the General Assembly
which specifically discusses human rights. It appears as U.N. GAOR,
Supp. (No. 1).
The Centre for Human Rights is within the Secretariat. It was for-
merly known as the Division of Human Rights. Its documents are in the
ST/HR/- series. For information on the creation of this entity see the
following: Humphry, John P. "Memoirs of John P. Humphry: The First
Director of the U.N. Division of Human Rights," 5 Hum. Rts Q. 387-439
(1983); Humphry, John P. Human Rights & the U.N.: A Great Adven-
ture. Dobbs Ferry: Transnational Publishers, 1984. Sanders, Douglas.
Background Paper on Race Relations in Central and South America.
ST/HR/MANAGUA/1981/BP/2.
U.N. Action in the Field of Human Rights:
Bolivia ST/HR/2/Rev.2 1985
Chile ST/HR/2/Rev.2 1985
El Salvador ST/HR/2/Rev.2 1985
Guatemala ST/HR/2/Rev.2 1985
Nicaragua ST/HR/2/Rev.2 1985
C. General Assembly
Many reports and suggested resolutions of subsidiary U.N. human
rights organs appear in the official records of the General Assembly.
These are in documentation series GAOR, and A/.
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Draft Resolutions, Human Rights Violations:
El Salvador A/CONF.94/C.2/L.41/Rev.1 1980
Amendments to Draft Resolutions:
Chile A/37/L.60 1983
El Salvador A/37/L.61 1983
Resolutions:
Bolivia A/RES/35/185 1980
Chile A/RES/35/188 1980
Chile A/RES/36/157 1981
Chile A/RES/37/183 1982
Chile A/RES/38/102 1983
Chile A/RES/39/121 1984
Chile A/RES/40/145 1985
Chile A/RES/41/161 1986
Chile A/RES/42/147 1987
Chile A/RES/43/158 1988
El Salvador A/RES/35/192 1980
El Salvador A/RES/36/155 1981
El Salvador A/RES/37/185 1982
El Salvador A/RES/38/101 1983
El Salvador A/RES/39/119 1984
El Salvador A/RES/40/139 1985
El Salvador A/RES/41/157 1986
El Salvador A/RES/42/137 1987
El Salvador A/RES/43/145 1988
Guatemala A/RES/37/184 1982
Guatemala A/RES/37/745 1982
Guatemala A/RES/38/100 1983
Guatemala A/RES/39/120 1984
Guatemala A/RES/40/140 1985
Guatemala A/RES/41/156 1986
Provisional Verbatim Meeting Records:
Chile A/37/PV.110 1983
Chile A/38/PV.100 1983
Chile A/39/PV.101 1984
El Salvador A/37/PV.110 1983
El Salvador A/38/PV.100 1983
El Salvador A/39/PV.101 1984
El Salvador A/40/PV.19 1985
Guatemala A/37/PV.110 1983
Guatemala A/37/PV.26 1983
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Guatemala A/38/PV.100 1983
Guatemala A/39/PV.101 1984
Guatemala A/40/PV.21 1985
Peru A/37/PV.6 1983
Note - Situation of Human Rights:
El Salvador A/37/185 1982
El Salvador A/37/611 1982
El Salvador A/40/818 1985
El Salvador A/41/710 1986
El Salvador A/43/736 1988
Guatemala A/37/184 1982
Guatemala A/40/865 1985
Protection of Human Rights in Chile:
A/36/564 1981
A/37/183 1982
A/40/647 1985
A/41/523 1986
A/41/719 1986
A/43/624 1988
Assistance to Refugees, Returnees and Displaced Persons of Central
America:
A/RES/42/110 1987
1. The Third Committee
The Third Committee (Social, Humanitarian and Cultural) of the
General Assembly works with human rights questions itself or through
various Working Groups on specific topics. The reports of the Third
Committee and its Working Groups are in document series A/C.3/-. Its
annual report appears as an Annex to the GAOR series. The Third Com-
mittee recommends action on human rights issues to the General
Assembly.
Report, 3rd Committee, Human Rights Violations:
Chile A/34/829 1980
Chile A/35/741 1981
Chile A/36/792 1982
Chile A/37/745 1983
Chile A/38/385/Add.1 1984
Chile A/39/700 1985
Chile A/42/556 1987
VOL. 19:1
HUMAN RIGHTS RESEARCH
El Salvador A/35/741 1981
El Salvador A/37/745 1983
El Salvador A/38/503 1984
El Salvador A/39/700 1985
El Salvador A/42/641 1987
Guatemala A/37/745 1983
Guatemala A/38/485 1984
Guatemala A/39/635,700 1985
Human Rights Violations:
Chile A/C.3/34/12 1980
Chile A/C.3/35/10 1980
Draft Amendments:
Chile A/CN.4/34/L.74 1980
El Salvador A/C.3/37/L82 1983
El Salvador A/C.3/39/L.85 1985
Draft Decisions:
Guatemala A/C.3/36/L.91/Rev.1 1982
Draft Resolutions:
Chile A/C.3/34/L.69 70 1980
Chile A/C.3/35/L.60 61 1981
Chile A/C.3/37/L.53 1983
Chile A/C.3/37/L.68 1983
Chile A/C.3/38/L.63 1984
Chile A/C.3/39/L.79 1985
Chile A/C.3/40/L.81 1986
Chile A/C.3/41/L.99 1987
Chile A/C.3/42/L.89 1988
Chile A/C.3/43/L.81 1988
El Salvador A/C.3/35/L.71 1981
El Salvador A/C.3/35/L.71/Rev.2 1981
El Salvador A/C.3/36/L.62 1982
El Salvador A/C.3/38/L.62 1984
El Salvador A/C.3/39/L.43 1985
El Salvador A/C.3/39/L.43/Rev.1 1985
El Salvador A/C.3/39/L.43/Rev.2 1985
El Salvador A/C.3/39/L.71 1985
El Salvador A/C.3/40/L.54 1985
El Salvador A/C.3/41/L.18 1986
El Salvador A/C.3/41/L.18/Rev.1 1986
El Salvador A/C.3/41/L.49 1986
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El Salvador A/C.3/42/L.62 1987
El Salvador A/C.3/43/L.68 1988
Guatemala A/C.3/37/L.75 1983
Guatemala A/C.3/38/L.57 1984
Guatemala A/C.3/39/L.77 1985
Guatemala A/C.3/40/L.59 1985
Guatemala A/C.3/40/L.59/Rev.1 1985
Guatemala A/C.3/40/L.59/Rev.2 1985
Guatemala A/C.3/41/L.57 1986
Guatemala A/C.3/41/L.57/Rev.1 1986
Guatemala A/C.3/41/L.57/Rev.2 1986
Mexico A/C.3/42/L.71 1987
Resolution:
Chile A/RES/41/161 1986
Chile A/RES/42/147 1987
El Salvador A/RES/35/192 1981
El Salvador A/RES/41/157 1986
El Salvador A/RES/42/137 1987
Letter:
Guatemala A/C.3/37/5 1983
Situation of Human Rights in
Chile A/C.3/41/10 1986
Summary Records:
Argentina A/C.3/39/SR.62 1984
Central America A/C.3/38/SR.62 1983
Chile A/C.3/36/SR.62,63,65,72 1982
Chile A/C.3/37/SR.63,65,66,68-74 1983
Chile A/C.3/38/SR.61-64,66-71 1983
Chile A/C.3/39/SR.54-56,59,62-66 1984
El Salvador A/C.3/37/SR.57 1982
El Salvador A/C.3/37/SR.65,66,68-74 1983
El Salvador A/C.3/38/SR.61-64,67-71 1983
El Salvador A/C.3/39/SR.54-5,58-9,62-66 1984
Guatemala A/C.3/36/SR.64,68,70,72 1982
Guatemala A/C.3/37/SR.64,69,72,73 1983
Guatemala A/C.3/38/SR.58 1983
Guatemala A/C.3/38/SR.61-71 1983
Guatemala A/C.3/39/SR.54,56,59,61-3,65-6 1984
Honduras A/C.3/38/SR.67 1983
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2. The Human Rights Committee
The Human Rights Committee is composed of 18 experts and is em-
powered to hear disputes of a state's violations of human rights norms
brought by other states or by individuals, under the provisions of the
Covenant on Civil and Political Rights, if the state has accepted the com-
petence of the Committee to do so. The annual report is in the 40th Sup-
plement to the General Assembly Official Records document series (i.e.,
A/37/40 is the annual report of the HRC for the 37th session of the Gen-
eral Assembly). It issues reports and recommendations in the A/-, the A/
C.3/- and the CCPR/- document series. States make initial reports and
periodic reports with supplemental reports as required by the committee.
For discussion of the work of the Human Rights Committee, see: Tomus-
chat, Christian. "Evolving Procedural Rules: The U.N. Human Rights
Committee's First Two Years of Dealing with Individual Complaints," 1
Hum. Rts L.J. 249-257 (1980); Nowak, Manfred. "The Effectiveness of
the International Covenant on Civil and Political Rights - Stocktaking
after the First Eleven Sessions of the U.N. Human Rights Committee," 1
Hum. Rts L.J. 136-170 (1980); Nowak, Manfred. "U.N. Human Rights
Committee Survey of Decisions Given Up Until July 1981," 2 Hum. Rts
L.J. 168-172 (1981), July 1982 at 3 Hum. Rts L.J. 207-220 (1982), July
1984 at 5 Hum. Rts L.J. 199 (1984) and July 1986 at 7 Hum. Rts L.J. 287
(1986); Fischer, Dana D. "Reporting Under the Covenant on Political and
Civil Rights: The First Five Years of the Human Rights Committee," 76
Am. J. Int'l L. 142-153 (1982); Jhabvala, Farrokh. "The Practice of the
Covenants' Human Rights Committee, 1976-82: Review of State Party
Reports," 6 Hum. Rts Q. 81-106 (1984); Zayas, A. de, et al. "Application
of the International Covenant on Civil and Political Rights Under the
Optional Protocol by the Human Rights Committee," 26 Comp. Jur. Rev.
3-106 (1989); Michalska, A. "Interpretation of the International Covenant
on Civil and Political Rights in the Light of Reports of the Human Rights
Committee," 15 Polish Yrbk Int'l L. 45-70 (1986).
Reviews of the 7th through 28th sessions of the HRC appear in the
following issues of the Int'l Comm. Jur. Rev.:
25 ICJ Rev. 35-38 (1980)
28 ICJ Rev. 39-48 (1982)
30 ICJ Rev. 39-43 (1983)
31 ICJ Rev. 42-50 (1983)
35 ICJ Rev. 18-27 (1985)
37 ICJ Rev. 25-31 (1986)
43 ICJ Rev. 32-39 (1989)
Annual Reports:
GAOR, 36th Session, Supplement #40, A/36/40
GAOR, 37th Session, Supplement #40, A/37/40
GAOR, 38th Session, Supplement #40, A/38/40
GAOR, 39th Session,- Supplement #40, A/39/40
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GAOR, 40th Session, Supplement #40, A/40/40
GAOR, 41th Session, Supplement #40, A/41/40
GAOR, 42th Session, Supplement #40, A/42/40
GAOR, 43th Session, Supplement #40, A/43/40
GAOR, 44th Session, Supplement #40, A/44/40
Human Rights Violations:
Chile A/34/40 1980
El Salvador A/39/636 1985
Guatemala A/39/635 1985
Reports submitted by states under Article 40 of the International
Covenant on Civil and Political Rights are in the CCPR/C/- document
series. States submit initial reports and follow-up reports with supple-
mental reports as requested by the HRC.
Reports:
Chile 1984
Chile 1984
Chile 1986
Colombia 1980
Costa Rica 1980
Ecuador CCPR/C/28/Add 8 14 Nov 1985
El Salvador 1984
El Salvador CCPR/C/14/Add 7 17 Oct 1986
El Salvador 1987
Guyana 1982
Nicaragua 1983
Nicaragua CCPR/C/14/Add.2;Add.3 1985
Panama CCPR/C/4/Add 8 30 Jan 1984
Panama CCPR/C/4/Add 8/Rev. 1 17 May 1984
Panama CCPR/C/4/Add 9 5 Feb 1985
Peru 1983
Suriname 1980
Venezuela 1980
Venezuela 1985
Meeting Records:
Chile CCPR/C/SR.523 12 Jul 1984
Chile CCPR/C/SR.548 24 Oct 1984
Suriname CCPR/C/SR.223,224,227 1980
Uruguay CCPR/C/SR.479 7 Dec 1983
Uruguay CCPR/C/SR.599 12 Apr 1985
Uruguay CCPR/C/SR.605 11 Jul 1985
Venezuela CCPR/C/SR.557 30 Oct 1984
Final Views Under the Optional Protocol: (the following decisions and
final views are among those having been rendered by the HRC)
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Colombia:
de Montego R.15/64
de Guerro R.11/45
Camargo R.11/45
Suriname:
Baboeram, et al. 146/1983 and 148-154/1983
Uruguay:
Torres R. 1
Millan R.1/6
Garcia R.2/8
Grille R.2/11
Bleier R.7/30
Landinelli R.8/34
Burgos R.12/52
Celiberti R.13/56 and R.13/57
Schweizer 66/1980
Estrella 74/1980
Lichtensztein 77/1980
Vasilskis 80/1980
Machado 83/1981
Barbato 84/1981
Romero 85/1981
Bequio 88/1981
Nieto 92/1981
Scarrone 103/1981
Cabreira 105/1981
Montero 106/1981
Almeida 107/1981
Nunez 108/1981
de Voituret 109/1981
Acosta 110/1981
Lluberaq 123/1982
Conteris 139/1983
Gilboa 147/1983
Venezuela:
Solorzano 156/1983
3. The Committee on the Elimination of Racial Discrimination
The Committee on the Elimination of Racial Discrimination is an 18
member body of experts which produces reports and rulings interpreting
the International Convention on the Elimination of All Forms of Racial
Discrimination. Its reports to the General Assembly are in the A/- and
AN/C.3/- series. It also publishes in the CERD/- series, with reviews of
state reports on the Convention in the CERD/C- document series. The
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Provisional Rules of Procedure of the Committee on the Elimination of
Racial Discrimination are published as a Supplement to the GAOR docu-
ment series. For a discussion of the right of individual petition to the
CERD see, "Individual Petitions under the Convention on the Elimina-
tion of Racial Discrimination," 32 ICJ Rev. 40-43 (1984) and Mahalic and
Mahalic, "The Limitation Provisions of the International Convention on
the Elimination of All Forms of Racial Discrimination," 9 Hum. Rts Q.
74-101 (1987).
Convention Reports:
Argentina CERD/C/118/Add 1 24 Feb 1984
Argentina CERD/C/118/Add 16 27 Sep 1984
Argentina CERD/C/149/Add 1 9 Jan 1986
Bolivia CERD/C/107/Add 5 13 Apr 1984
Brazil CERD/C/118/Add 33 12 May 1986
Chile CERD/C/117/Add 3 25 Jan 1985
Colombia CERD/C/112/Add 1 20 Nov 1984
Colombia CERD/C/143/Add.1 (1988?)
Costa Rica CERD/C/118/Add 31 19 Dec 1985
Guatemala CERD/C/111/Add 2 23 Feb 1984
Mexico CERD/C/115/Add 1 22 Jun 1984
Nicaragua CERD/C/128/Add 1 28 Jan 1985
Panama CERD/C/118/Add 25 30 Apr 1985
Panama CERD/C/118/Add 25 Rev.1 16 Jul 1985
Panama CERD/C/149/Add 4 4 Jun 1986
Peru CERD/C/117/Add 7 18 Jul 1985
Venezuela CERD/C/118/Add 24 27 Feb 1985
In addition to the published reports cited above, the CERD has
heard reports from the following Latin American countries for the year
indicated.
Argentina 1980, 1982
Brazil 1980, 1983
Chile 1981, 1983
Costa Rica 1981, 1982
Ecuador 1982
Mexico 1980, 1982
Nicaragua 1981, 1983
Panama 1982
Peru 1980
Uruguay 1981, 1982
Venezuela 1980, 1981, 1983
A report on the Regional Seminar on Racial Discrimination in Latin
America was heard by the committee in 1982. Provisional Summary Rec-
ord 686th meeting, 30th session:
Ecuador CERD/C/SR.701 1985
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Guatemala CERD/C/SR.686
4. The United Nations High Commissioner for Refugees
The United Nations High Commissioner for Refugees, UNHCR, pro-
duces various reports which appear in the GAOR, A/-series as well as in
the HCR/- document series. It also publishes several periodicals. The an-
nual report is a Supplement to the GAOR. The Executive Committee re-
port is also in the GAOR Supplement series as an addendum. The record
of the Executive Committee and meeting records appear in A/AC.96/-.
During the general debate in 1985, Honduras, Nicaragua, Guatemala and
Mexico spoke on refugees in Latin America. Information on refugees in
Chile, Nicaragua, El Salvador, Mexico and the Americas in general origi-
nally appeared in appendices in U.N. Doc. E/CN.4/1503. This report was
withdrawn and reissued without the appendicies, which are available in a
special issue of Transnational Perspectives entitled "Human Rights, War
and Mass Exoduses."
D. The Economic and Social Council
The Economic and Social Council, ECOSOC, produces documents
alone and in consultation with other inter-governmental organizations.
Documents produced with other inter-governmental agencies are in the
E/- series. The annual report to the U.N. General Assembly appears as a
Supplement to GAOR. Its own documents are in the U.N. ESCOR series
in a Supplement.
Report of the Economic and Social Council:
Bolivia A/37/3(Part 1) 1982
Bolivia A/39/3(Part 1) 1984
Chile A/35/3/Rev.1 1980
Chile A/36/3/Add.23(Part 1) 1981
Chile A/37/3(Part 1) 1982
Chile A/38/7/Add.15 1983
Chile A/38/680 1983
Chile A/39/3(Part 1) 1984
Chile A/39/631
El Salvador A/36/3/Add.23(Part 1) 1981
El Salvador A/37/3(Part 1) 1982
El Salvador A/38/680 1983
El Salvador A/39/3(Part 1) 1984
Guatemala A/38/680 1983
Guatemala A/39/3(Part 1) 1984
Report of the ESC on Draft Resolutions:
El Salvador A/C.3/39/L.83 1985
El Salvador A/C.3/39/L.84 1985
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Report of the ESC, 2nd Committee:
Argentina E/1985/95
Bolivia E/1982/59
Bolivia E/1984/91
Chile E/1982/59
Chile E/1984/91
Chile E/1985/95
El Salvador E/1982/59
El Salvador E/1984/91
El Salvador E/1985/95
Guatemala E/1982/59
Guatemala E/1984/91
Guatemala E/1985/95
Decisions:
Argentina E/DEC/1985/156
Bolivia ESC dec. 1982/137 in E/1982/INF. 7
Chile ESC dec. 1981/138 in E/1981/81
Chile ESC dec. 1982/132 in E/1982/INF. 7
Chile E/DEC/1984/140
Chile E/DEC/1985/150
Chile E/DEC/1986/143
Chile E/DEC/1987/152
Chile E/DEC/1988/140
El Salvador ESC dec. 1982/134
El Salvador E/DEC/1984/136
El Salvador E/DEC/1985/145
El Salvador E/DEC/1986/135
El Salvador E/DEC/1987/148
El Salvador E/DEC/1988/135
Guatemala ESC dec. 1982/135 in E/1982/INF. 7
Guatemala E/DEC/1984/137
Guatemala E/DEC/1985/146
Guatemala E/DEC/1986/140
Guatemala E/DEC/1987/149
Draft Decision:
Argentina E/1985/C.2/L.9
Human Rights Violations:
Chile E/1980/51
El Salvador E/1983/61
Guatemala E/1983/61
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Provisional Summary Record of the 15th Meeting, 1st session:
Bolivia E/1983/SR.15
Chile E/1983/SR.15
Guatemala E/1983/SR.15
Reports on articles of the International Covenant on Economic, So-
cial and Cultural Rights are in the E/series:
Articles 6 to 9:
Panama E/1984/6/Add.19 26 Oct 1987
Articles 10 to 12:
Chile E/1986/4/Add.18 3 Jun 1987
Chile E/1986/3/Add.40 24 Jun 1987
Panama E/1986/4/Add.22 26 Oct 1987
Articles 13 to 15:
Chile E/1986/3/Add.40 24 Jun 1987
Resolutions:
Bolivia E/RES/1984/32
National Institutions for the Promotion and Protection of Human
Rights:
Costa Rica A/39/556 1984
El Salvador A/39/556 1984
Suriname A/39/556 1984
Regional Arrangements for the Promotion and Protection of Human
Rights:
America A/38/480 1984
1. The Commission on Human Rights
The Commission on Human Rights of the ECOSOC is an important
organ in the U.N. human rights system. It has 43 expert members and
publishes in the E/CN.4/- series, with occasional materials appearing in
the A/40/- series. It produces reports, resolutions and decisions. Meetings
may be in closed or open sessions. Closed session activities are confiden-
tial unless the CHR decides to make them public. The following articles
discuss the Commission: Kramer, David and Weissbrodt, David. "The
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1980 U.N. Commission on Human Rights and the Disappeared," 3 Hum.
Rts Q. 18-33 (1981); Bossuyt, Marc J. "The Development of Special Pro-
cedures of the U.N. Commission on Human Rights," 6 Hum. Rts L.J.
179-210 (1985); Tolley, Howard, Jr. "Decision Making at the U.N. Com-
mission on Human Rights, 1979-82," 5 Hum. Rts Q. 27-57 (1983); Tolley,
Howard, Jr. "The Concealed Crack in the Citadel: The U.N. Commission
on Human Rights Response to Confidential Communications," 6 Hum.
Rts Q. 420-462 (1984); Weissbrodt, D. "Country-related and Thematic
Developments at the 1988 Session of the U.N. Commission on Human
Rights," 10 Hum. Rts Q. 544-558 (1988); Brody, Reed and Weissbrodt,
David. "Major Developments at the 1989 Session of the U.N. Commission
on Human Rights," 11 Hum. Rts Q. 586-611 (1989). The following book is
on the Commission: Tolley, Howard. The United Nations Commission on
Human Rights. Boulder: Westview Press, 1987.
The activities of the Commission have been reviewed annually in the
International Commission of Jurists Review:
36th session (1980) 24 Int'l Comm. Jur. Rev. 29-36
37th session (1981) 26 Int'l Comm. Jur. Rev. 40-48
38th session (1982) 28 Int'l Comm. Jur. Rev. 33-38
39th session (1983) 30 Int'l Comm. Jur. Rev. 31-38
40th session (1984) 32 Int'l Comm. Jur. Rev. 33-40
41th session (1985) 34 Int'l Comm. Jur. Rev. 28-36
42th session (1986) 36 Int'l Comm. Jur. Rev. 21-29
43th session (1987) 38 Int'l Comm. Jur. Rev. 22-26
44th session (1988) 40 Int'l Comm. Jur. Rev. 18-25
45th session (1989) 42 Int'l Comm. Jur. Rev. 20-32
Report:
Bolivia E/1982/12 38th Session
Bolivia E/DEC/1983/146 39th Session
Bolivia E/1984/14 40th Session
Chile E/1980/13 36th Session
Chile E/1981/25 37th Session
Chile E/1982/12 38th Session
Chile E/DEC/1983/149 39th Session
Chile E/1984/14 40th Session
El Salvador E/1981/25 37th Session
El Salvador E/1982/12 38th Session
El Salvador E/DEC/1983/144 39th Session
El Salvador E/1984/14 40th Session
Guatemala E/1980/13 36th Session
Guatemala E/1981/25 37th Session
Guatemala E/1982/12 38th Session
Guatemala E/DEC/1983/148 39th Session
Guatemala E/1984/14 40th Session
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Draft Report:
Bolivia E/CN.4/1983/L.9/Add.18
Bolivia E/CN.4/1984/L.11/Add.5,Add.6
Chile E/CN.4/1983/L.9/Add.13
Chile E/CN.4/1983/L.10/Add.4
Chile E/CN.4/1984/L.10/Add.14
Chile E/CN.4/1984/L.1 1/Add.9
Chile E/CN.4/1985/L.10/Add.15
El Salvador E/CN.4/1983/L.9/Add.18
El Salvador E/CN.4/1984/L.11/Add.8
El Salvador E/CN.4/1985/L.10/Add.10
Guatemala E/CN.4/1983/L.9/Add.18
Guatemala E/CN.4/1984/L.1 i/Add.8
Guatemala E/CN.4/1985/L.10/Add.10
Paraguay E/CN.4/1984/L.10/Add.15
Advisory Services:
Bolivia E/CN.4/1984/46
Uruguay E/CN.4/1982/SR.49 51
Human Rights Violations:
Bolivia E/CN.4/1500 1982
Bolivia E/CN.4/1500/Add.1 1982
Guatemala E/CN.4/1348/Rev.1 1980
Guatemala E/CN.4/1387 1980
Guatemala E/CN.4/1399 1980
Nicaragua E/CN.4/1372 1980
Letter:
Bolivia E/CN.4/1983/22/Add.1
Chile E/CN.4/1984/20
Guatemala E/CN.4/1985/63
Suriname E/CN.4/1983/55
Note:
Guatemala E/CN.4/1983/59
Guatemala E/CN.4/1983/61
Guatemala E/CN.4/1988/60
Note Verbale:
Chile E/CN.4/1984/24
Guatemala E/CN.4/1985/58
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Honduras E/CN.4/1984/63
Nicaragua E/CN.4/1984/63
Draft Resolution:
Bolivia E/CN.4/1982/L.58
Bolivia E/CN.4/1983/L.69 (see also E/CN.4/1983/L.81)
Bolivia E/CN.4/1984/L.51
Bolivia E/CN.4/1984/L.51/Rev.1
Bolivia E/CN.4/1984/L.52
Bolivia E/CN.4/1984/L.52/Rev.1
Bolivia E/CN.4/1984/L.52/Rev.2
Bolivia E/CN.4/1985/L.50
Bolivia E/CN.4/1985/L.50/Rev. 1
Chile E/CN.4/L.1486/Rev.1 (1980)
Chile E/CN.4/1982/L.37
Chile E/CN.4/1983/L.49 (see also E/CN.4/1983/L.54)
Chile E/CN.4/1983/L.49/Rev.1
Chile E/CN.4/1984/L.87
Chile E/CN.4/1984/L.94
Chile E/CN.4/1985/L.49
Chile E/CN.4/1986/L.23 (see also E/CN.4/1986/L.3)
Chile E/CN.4/1986/L.60
Chile E/CN.4/1986/L.60/Rev. 1
Chile E/CN.4/1986/L.77
Chile E/CN.4/1986/L.77/Rev.1
Chile E/CN.4/1986/L.92
Chile E/CN.4/1987/L.89
Chile E/CN.4/1987/L.90
Chile E/CN.4/1988/L.47
Chile E/CN.4/1988/L.47/Rev.1
Chile E/CN.4/1989/L.60
El Salvador E/CN.4/1989/L.11/Add.4
El Salvador E/CN.4/1982/L.49
El Salvador E/CN.4/1983/L.18 (see also E/CN.4/1983/L.53)
El Salvador E/CN.4/1983/L.18/Rev.1
El Salvador E/CN.4/1983/L.48
El Salvador E/CN.4/1984/L.86
El Salvador E/CN.4/1985/L.12
El Salvador E/CN.4/1987/L.54
El Salvador E/CN.4/1987/L.54/Rev.1
El Salvador E/CN.4/1987/76
El Salvador E/CN.4/1988/.24 (see also E/CN.4/1988/L.99)
El Salvador E/CN.4/1989/L.86
El Salvador E/CN.4/1989/L.97
Guatemala E/CN.4/L.1535 (1980)
Guatemala E/CN.4/1982/L.56
Guatemala E/CN.4/1983/L.79 (see also E/CN.4/1983/L.93)
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Guatemala E/CN.4/1983/L.79/Rev. 1
Guatemala E/CN.4/1985/L.90
Guatemala E/CN.4/1987/L.33
Guatemala E/CN.4/1987/L.33/Rev. 1
Guatemala E/CN.4/1987/L.36
Guatemala E/CN.4/1987/L.95
Guatemala E/CN.4/1988/L.40
Guatemala E/CN.4/1989/L.91
Amendments to Draft Resolutions:
Guatemala E/CN.4/1985/L.91
Paraguay E/CN.4/1984/L.69
Resolutions:
Bolivia E/CN.4/RES/1982/25
Bolivia E/CN.4/RES/1982/33
Bolivia E/CN.4/RES/1983/33
Bolivia E/CN.4/RES/1984/43
Bolivia E/CN.4/RES/1985/34
Central America E/CN.4/RES/1984/34
Chile E/CN.4/RES/1982/25
Chile E/CN.4/RES/1982/26
Chile E/CN.4/RES/1983/38
Chile E/CN.4/RES/1984/63
Chile E/CN.4/RES/1985/47
Chile E/CN.4/RES/1986/63
Chile E/CN.4/RES/1987/60
Chile E/CN.4/RES/1988/78
El Salvador E/CN.4/RES/1982/27
El Salvador E/CN.4/RES/1982/28
El Salvador E/CN.4/RES/1983/29
El Salvador E/CN.4/RES/1984/52
El Salvador E/CN.4/RES/1985/35
El Salvador E/CN.4/RES/1986/39
El Salvador E/CN.4/RES/1987/51
El Salvador E/CN.4/RES/1988/65
Guatemala E/CN.4/RES/1982/28
Guatemala E/CN.4/RES/1982/31
Guatemala E/CN.4/RES/1983/37 (see also E/1983/L.26)
Guatemala E/CN.4/RES/1984/53
Guatemala E/CN.4/RES/1985/36
Guatemala E/CN.4/RES/1987/53
Guatemala E/CN.4/RES/1987/60
Guatemala E/CN.4/RES/1988150
Guatemala E/CN.4/RES/1989/74
Paraguay E/CN.4/RES/1984146
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Report of the Inter-American Commission on Human Rights 1980-1981
(E/CN.4/1982/2). Contains reports on the following: American Conven-
tion on Human Rights, Brazil, Ecuador, Honduras, Uruguay and
Venezuela.
2. Reports of the Special Rapporteurs
Study of the Special Envoy on the Situation of Human Rights in
Bolivia. (E/CN.4/1983/22).
Informe Preliminar Sobre la Situacion de los Derechos Humanos
en Chile (A/40/647).
Question of Human Rights in Chile. (E/CN.4/1984/7). Cuestion de
los Derechos Humanos en Chile. Informe Finale (E/CN.4/1986/2).
Informe Sobre la Cuestion de los Derechos Humanos en Chile. (E/
CN.4/1987/7).
Report on the Question of Human Rights in Chile. (E/CN.4/1989/
7).
Final Report on the Situation of Human Rights in El Salvador. (E/
CN.4/1983/20).
Final Report on the Situation of Human Rights in El Salvador. (E/
CN.4/1984/25).
Final Report on the Situation of Human Rights in El Salvador. (E/
CN.4/1985/18).
Informe Definitivo a la Comision de Derechos Humanos Sobre la
Situacion de los Derechos Humanos en El Salvador. (E/CN.4/1986/
22)
Informe Final Sobre la Situacion de los Derechos Humanos en El
Salvador. (E/CN.4/1987/21).
Final Report to the Commission on Human Rights on the Situation
of Human Rights in El Salvador. (E/CN.4/1988/23).
Final Report to the Commission on Human Rights on the Situation
of Human Rights in El Salvador. (E/CN.4/1989/23).
The Situation of Human Rights in Guatemala. (E/CN.4/1983/L.86).
Report on the Situation of Human Rights in Guatemala. (E/CN.4/
1984/30).
Report on the Situation of Human Rights in Guatemala. (E/CN.4/
1985/19).
Informe Sobre la Situacion de los Derechos Humanos en Guate-
mala (E/CN.4/1986/23).
Informe del Representante Especial, Vizconde Colville de Culross,
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Sobre Guatemala. (E/CN.4/1987/24).
Report on Guatemala. (E/CN.4/1989/39).
Informe del Grupo de Trabajo Sobre las Desapariciones Forzadas o
Involuntarias. (E/CN.4/1987/15/Add.1).
Special Rapporteur:
Chile E/CN.4/1362 1980
Mass Exoduses:
Mexico E/CN.4/1503/Add.11
Special Representative on El Salvador:
El Salvador E/CN.4/1502 1982
Summary or Arbitrary Executions:
E/CN.4/1984/29
E/CN.4/1986/21
E/CN.4/1987/20
Missing and Disappeared Persons in Chile:
Report E/CN.4/1363 1980
Case Reports E/CN.4/1381 1980
Reports on Apartheid:
Ecuador E/CN.4/1986/29/Add. 3 20 Dec 1985
Mexico E/CN.4/1987/26/Add. 14 18 Nov 1986
Peru E/CN.4/1986/29/Add. 1 20 Dec 1985
Suriname E/CN.4/1986/29/Add. 2 20 Dec 1985
Summary Record of the - Meeting:
Argentina E/CN.4/1982/SR.44
Argentina E/CN.4/1983/SR.41
Argentina E/CN.4/1984/SR.29,35
Bolivia E/CN.4/1983/SR.40/Add.1
Bolivia E/CN.4/1983/SR.41,44,51
Bolivia E/CN.4/1983/SR.52/Add.1/HR Adv.
Bolivia E/CN.4/1984/SR.28/Add.1/HR Edu.
Bolivia E/CN.4/1984/SR.52
Central America E/CN.4/1984/SR.21,22/HR Vio.
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Central America E/CN.4/1984/SR.44,53,54
Chile E/CN.4/1983/SR.41,48
Chile E/CN.4/1983/SR.48/Add.1
Chile E/CN.4/1983/SR.52/Add.1
Chile E/CN.4/1984/SR.55,56,62
Colombia E/CN.4/1983/SR.41
Colombia E/CN.4/1985/SR.29
El Salvador E/CN.4/1983/SR.40/Add.1
El Salvador E/CN.4/1983/SR.41,43,44
El Salvador E/CN.4/1983/SR.44/Add.1
El Salvador E/CN.4/1983/SR.48,51,5
El Salvador E/CN.4/1983/SR.52/Add.1
El Salvador E/CN.4/1984/SR.42,43,45,47,58
El Salvador E/CN.4/1985/SR.49
Guatemala E/CN.4/1982/SR.51/Add.1
Guatemala E/CN.4/1982/SR.53,55,59
Guatemala E/CN.4/1983/SR.42,44,52
Guatemala E/CN.4/1983/SR.52/Add.1
Guatemala E/CN.4/1984/SR.42,43,44,45,47,58
Honduras E/CN.4/1984/SR.54
Nicaragua E/CN.4/1984/SR.54
Paraguay E/CN.4/1982/SR.48,49
Paraguay E/CN.4/1983/SR.37,38
Paraguay E/CN.4/1984/SR.39,40,50,52,56
Peru E/CN.4/1983/SR.42
Peru E/CN.4/1985/SR.29
Suriname E/CN.4/1983/SR.41
Uruguay E/CN.4/1983/SR.38
Uruguay E/CN.4/1983/SR.38/Add.1
Uruguay E/CN.4/1984/SR.40,41,44
Venezuela E/CN.4/1982/SR.51
Question of Human Rights in
Chile E/CN.4/1983/NGO/36
Chile E/CN.4/1985/NGO/3,5,11,19,32,35,39,41,42,51
Chile E/CN.4/1986/NGO/23,33,37,38,43,45,47,49
Chile E/CN.4/1987/NGO/9,16,18,21,40,56,60
Chile E/CN.4/1988/NGO/7,9,29,44
Chile E/CN.4/1989/NGO/9,20,29,45,58,60,65
Question of the Violation of Human Rights and Fundamental Freedoms:
Chile E/CN.4/1984/NGO/8,12,43,47
Chile E/CN.4/1985/NGO/43
Chile E/CN.4/1986/NGO/8
El Salvador E/CN.4/1983/NGO/9,46
El Salvador E/CN.4/1984/NGO/38,49,52
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El Salvador E/CN.4/1985/NGO/38
Guatemala E/CN.4/1983/NGO/8,12,13
Guatemala E/CN.4/1984/NGO/3,38,51,52
Guatemala E/CN.4/1985/NGO/15,20,45,54
Right of Self-Determination:
Guatemala E/CN.4/1985/NGO/16
Nicaragua E/CN.4/1984/NGO/18
U.N. Trust Fund for Chile: (This was renamed the U.N. Voluntary
Fund for Victims of Torture in 1982, see, Donelius, Hans. "The U.N.
Fund for Torture Victims: The First Years of Activity," 37 ICJ Rev. 35-
42 (1986). Located at: E/CN.4/1364/1981
Written Statement:
Chile E/CN.4/1983/NGO/25,32,52
Chile E/CN.4/1987/NGO/29
El Salvador E/CN.4/1983/NGO/15
Guatemala E/CN.4/1983/NGO/14,30,38
Guatemala E/CN.4/1985/NGO/21
Nicaragua E/CN.4/1983/NGO/47
3. The Sub-Commission on Prevention of Discrimination and Pro-
tection of Minorities
The Sub-Commission on Prevention of Discrimination and Protec-
tion of Minorities consists of 26 members and is supervised by the Com-
mission. Its records usually appear in the E/CN.4/Sub.2/year/xx series.
The following articles discuss the work of the Sub-Commission: Hannum,
H. "Human Rights and the United Nations: Progress at the 1980 Session
of the U.N. Sub-Commission on Prevention of Discrimination and Pro-
tection of Minorities," 3 Hum. Rts Q. 1 (1981); "Current Developments
Note," 75 Am. J. Int'l L. 172 (1981); Gardiniers, T., Hannum, H. and
Kruger, J. "The 1981 Session of the U.N. Sub-Commission on Prevention
of Discrimination and Protection of Minorities," 76 Am. J. Int'l. L. 405-
418 (1982): Hantke, J. "The 1982 Session of the U.N. Sub-Commission on
Prevention of Discrimination and Protection of Minorities," 77 Am. J.
Int'l. L. 651 (1983); Gardiniers, "The U.N. Sub-Commission on Preven-
tion of Discrimination and Protection of Minorities: Recent Develop-
ments," 4 Hum. Rts Q. 353 (1982); Garber, L. and O'Connor, C.M. "The
1984 UN Sub-Commission on Prevention of Discrimination and Protec-
tion of Minorities," 79 Am. J. Int'l L. 168 (1985); Rosen, S. and Weissb-
rodt, D. "The 39th Session of the U.N. Sub-Commission on Prevention of
Discrimination and Protection of Minorities," 10 Hum. Rts. Q. 487-508
(1988); and, Brennan, K., Brody, R. and Weissbrodt, D. "40th Session of
the U.N. Sub-Commission on Prevention of Discrimination and Protec-
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tion of Minorities," 11 Hum. Rts. Q. 295-324 (1989). The following Latin
American states have been of special concern to the Sub-Commission: Bo-
livia, Chile, El Salvador and Guatemala.
Annual reviews of the activities of the Sub-Commission have ap-
peared in the International Commission of Jurists Review:
33rd session 25 Int'l Comm. Jur. Rev. 26-33 (1980)
34th session 27 Int'l Comm. Jur. Rev. 26-33 (1981)
35th session 29 Int'l Comm. Jur. Rev. 26-33 (1982)
36th session 31 Int'l Comm. Jur. Rev. 26-33 (1983)
37th session 33 Int'l Comm. Jur. Rev. 26-33 (1985)
38th session 35 Int'l Comm. Jur. Rev. 26-33 (1985)
39th session 39 Int'l Comm. Jur. Rev. 26-33 (1987)
41st session 43 Int'l Comm. Jur. Rev. 19-32 (1989)
40th session 11 Hum. Rts Q. 295-324 (1989)
Report:
Chile E/CN.4/1984/3 36th Session
El Salvador E/CN.4/1984/3 36th Session
Guatemala E/CN.4/1983/3 36th Session
Uruguay E/CN.4/1984/3 36th Session
Fact-Finding Missions:
El Salvador E/CN.4/Sub.2/1982/SR.33
Question of the Violation of Human Rights and Fundamental Freedoms:
El Salvador E/CN.4/Sub.2/1983/10
Guatemala E/CN.4/Sub.2/1983/7
Administration of Justice and Human Rights of Detainees:
Bolivia E/CN.4/Sub.2/1984/12
Letter:
Guatemala E/CN.4/Sub.2/1985/42
Guatemala E/CN.4/Sub.2/1985/51
Paraguay E/CN.4/Sub.2/1985/55
Uruguay E/CN.4/Sub.2/1983/42
Note Verbale:
El Salvador E/CN.4/Sub.2/1982/37/1983
Uruguay E/CN.4/Sub.2/480/1981
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Review of Developments:
Chile E/CN.4/Sub.2/439/1980
Chile E/CN.4/Sub.2/463/1981
Chile E/CN.4/Sub.2/1982/4
Summary Record of the (xx) Meeting:
Argentina E/CN.4/Sub.2/SR.915 1982
Argentina E/CN.4/Sub.2/1988/SR.22
Chile E/CN.4/Sub.2/SR.915 1982
Chile E/CN.4/Sub.2/1982/SR.35
Chile E/CN.4/Sub.2/1983/SR.29,30
Colombia E/CN.4/Sub.2/1983/SR.29
El Salvador E/CN.4/Sub.2/SR.915 1982
El Salvador E/CN.4/Sub.2/1982/SR.35
El Salvador E/CN.4/Sub.2/1983/SR.11
El Salvador E/CN.4/Sub.2/1983/SR.30
Guatemala E/CN.4/Sub.2/1982/SR.33
Guatemala E/CN.4/Sub.2/1983/SR.30
Guatemala E/CN.4/Sub.2/1984/SR.17,29
Honduras E/CN.4/Sub.2/1983/SR.21
Paraguay E/CN.4/Sub.2/1984/SR.29
Suriname E/CN.4/Sub.2/1983/SR.21
Suriname E/CN.4/Sub.2/1984/SR.29
Uruguay E/CN.4/Sub.2/SR.915 1982
Uruguay E/CN.4/Sub.2/1984/SR.17,29
Encouragement of the Universal Acceptance of Human Rights
Instruments:
El Salvador E/CN.4/Sub.2/1983/33
Suriname E/CN.4/Sub.2/1983/34
Review of Further Developments:
Argentina E/CN.4/Sub.2/AC.4/1983/2/Add.1
Chile E/CN.4/Sub.2/1984/4
Ecuador E/CN.4/Sub.2/AC.4/1983/2/Add.1
Guatemala E/CN.4/Sub.2/AC.4/1984/4/Add.2
Honduras E/CN.4/Sub.2/AC.4/1983/2/Add.1
Honduras E/CN.4/Sub.2/AC.4/1984/2/Add.1
Mexico E/CN.4/Sub.2/AC.4/1983/2/Add.1
Draft Resolutions:
Chile E/CN.4/Sub.2/1985/L.48
Chile E/CN.4/Sub.2/1987/L.39
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Chile E/CN.4/Sub.2/1987/L.62
Chile E/CN.4/Sub.2/1988/L.44
El Salvador E/CN.4/Sub.2/1982/L.2
El Salvador E/CN.4/Sub.2/1982/L.49
El Salvador E/CN.4/Sub.2/1984/L.30
El Salvador E/CN.4/Sub.2/1985/L.40
El Salvador E/CN.4/Sub.2/1985/L.54
El Salvador E/CN.4/Sub.2/1987/L.37
El Salvador E/CN.4/Sub.2/1987/L.63
El Salvador E/CN.4/Sub.2/1988/L.29
Guatemala E/CN.4/Sub.2/1982/L.7
Guatemala E/CN.4/Sub.2/1982/L.56
Guatemala E/CN.4/Sub.2/1984/L.27
Guatemala E/CN.4/Sub.2/1985/L.60
Guatemala E/CN.4/Sub.2/1985/L.63
Guatemala E/CN.4/Sub.2/1987/L.36
Guatemala E/CN.4/Sub.2/1987/L.64
Uruguay E/CN.4/Sub.2/1984/L.17
Resolutions:
Chile E/CN.4/Sub.2/RES/1982/19
Chile E/CN.4/Sub.2/RES/1984/29
Chile E/CN.4/Sub.2/1984/CRP.2/Add.1
Chile E/CN.4/Sub.2/RES/1987/18
Chile E/CN.4/Sub.2/RES/1983/19
Chile E/CN.4/Sub.2/RES/1987/20
Chile E/CN.4/Sub.2/RES/1988/16
El Salvador E/CN.4/Sub.2/RES/1981/10
El Salvador E/CN.4/Sub.2/RES/1982/26
El Salvador E/CN.4/Sub.2/RES/1983/19
El.Salvador E/CN.4/Sub.2/RES/1984/26
El Salvador E/CN.4/Sub.2/RES/1987/18
El Salvador E/CN.4/Sub.2/RES/1988/13
Guatemala E/CN.4/Sub.2/RES/1982/17
Guatemala E/CN.4/Sub.2/RES/1983/12
Guatemala E/CN.4/Sub.2/RES/1984/4
Guatemala E/CN.4/Sub.2/1984/CRP.2/Add.1
Guatemala E/CN.4/Sub.2/RES/1988/14
Paraguay E/CN.4/Sub.2/RES/1983/28
Paraguay E/CN.4/Sub.2/RES/1984/9
Uruguay E/CN.4/Sub.2/RES/1983/3
Uruguay E/CN.4/Sub.2/RES/1984/27
Uruguay E/CN.4/Sub.2/1984/CRP.2/Add.1
4. 1503 Actions
The Sub-Commission and the Commission, through the Working
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Group on Communications, hears petitions in regard to "gross violations"
of human rights under the Economic and Social Council's Resolution
1503, 48 UNESCOR, Supp. (No.1A) 8, U.N. Doc. E/4832/Add.1(1970). All
reports will be in the E/CN.4/- and the E/CN.4/Sub.2/AC.1- series. These
are not generally available as discussion of violations under 1503 are usu-
ally confidential. Confidential procedures have been held for the following
states during the years indicated:
Argentina 1980-1984
Bolivia 1980-1981
Brazil 1981
Chile 1981
El Salvador 1981
Guatemala 1981 and 1988
Paraguay 1980-1989
Uruguay 1980-1984
Venezuela 1982-1983
Reports:
Bolivia 1981
El Salvador 1984 and 1986
Guatemala 1984 and 1986
Resolutions:
Bolivia Res 23(XXXIII) (1980)
El Salvador Res 10(XXXIV) (1981)
El Salvador E/CN.4/Sub.2/1989/L.37
Guatemala E/CN.4/Sub.2/1989/L.38/Rev.1
Report on Derogation in Times of Emergency:
E/CN.4/Sub.2/490 (1981)
Discussion of a state's human rights practices under 1503 has been
considered to preclude public discussion in other sessions of the Sub-
Commission. Some believe that this practice has advantaged the violating
states and has prevented effective discussion of these issues. This has
reached into the activities of the Sub-Commission under Res. 1235 and
Res. 8.
5. 1235 Actions
The Sub-Commission and the Commission also perform the same
function in regard to Economic and Social Council Resolution 1235, 42
U.N. ESCOR, Supp. (No. 1) 17, U.N. Doc. E/4393(1967). Any reports on
these activities will be in the E/CN.4/- and the E/CN.4/Sub.2- series.
Public debates are allowed under 1235 actions but they have been infre-
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quent due to the inhibitory interpretation of the interaction between 1503
actions and 1235 actions.
Under CHR Res.8(XXIII) U.N. Doc. E/CN.4/940 at 131 (1967), the
Sub-Commission has the responsibility of bringing any consistent pattern
of human rights abuses to the attention of the CHR. It has not done so,
and the 1235 actions have also not been effective in focusing attention on
such abuses. See, Working Paper by Mr. Theo van Boven and Mr.
Asbjorn Eide. U.N. Doc. E/CN.4/Sub.2/1989/47 and E/CN.4/Sub.2/1988/
43.
6. Ad-Hoc Working Groups
The Sub-Commission has several Ad-Hoc Working Groups. An arti-
cle which discusses several of these is Weissbrodt, D. "The Three 'Theme'
Special Rapporteurs of the U.N. Commission on Human Rights," 80 Am.
J. Int'l L. 685 (1986). Those of interest to Latin America are: The Work-
ing Group on Indigenous Populations (see, Barsh, R.L. "Indigenous Peo-
ples: An Emerging Object of International Law," 80 Am. J. Int'l L. 369
(1986); and, Sanders, D. "The U.N. Working Group on Indigenous Popu-
lations," 11 Hum. Rts Q. 406-433 (1989)); the Working Group on En-
forced or Involuntary Disappearances (see, Rodley, Nigel S. "U.N. Action
Procedures Against 'Disappearances,' Summary or Arbitrary Execution,
and Torture," 8 Hum. Rts Q. 700-730 (1986); and the Working Group of
Experts on Chile. Their reports will generally be in the E/CN.4/- series.
Those of the Working Group on Chile often appear in the A/C.3/- series
of the Third Committee of the General Assembly. The Sub-Commission
also establishes Special Rapporteurs to prepare reports on issues of
interest.
Working Group on Enforced or Involuntary Disappearances:
E/CN.4/1435 (1981) and Add.1 (Report)
E/CN.4/1492 (1981) and Add.1
E/CN.4/1983/14
E/CN.4/1984/21 and Add.1 and Add.2
E/CN.4/1985/15 and Add.1
E/CN.4/1986/18 and Add.1
E/CN.4/1987/15 and Add.1 and Corr.1
E/CN.4/1988/19
E/CN.4/Sub.2/1989/18 and 36
In the 1989 Report it was shown that there were 3387 cases against
Argentina, 2141 cases against El Salvador and 2851 cases against
Guatemala.
Peru E/CN.4/1986/18/Add.1
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Working Group on Indigenous Populations:
E/CN.4/Sub.2/1982/33 (report)
E/CN.4/Sub.2/1983/22
E/CN.4/Sub.2/1984/22
E/CN.4/Sub.2/1985/22
E/CN.4/Sub.2/1987/22 and Add.1
E/CN.4/Sub.2/1988/24
The following states have been mentioned in the Reports of the WG
as indicated:
Argentina 1st and 2nd
Bolivia 1st, 2nd and 3rd
Chile 1st, 3rd through 6th
El Salvador 1st through 6th
Guatemala 1st through 6th
Honduras 2nd through 5th
Mexico 5th
Nicaragua 1st, 4th and 5th
Paraguay 4th and 5th
Peru 1st, 5th and 6th
Uruguay 2nd, 4th and 5th
Honduras E/CN.4/Sub.2/AC.4/1983/2
Study on Discrimination Against Indigenous Populations: E/CN.4/
Sub.2/1983/21/Add.1-8
Working Group on Arbitrary Executions:
Report E/CN.4/1983/16 and Add.1
Chile 1986
Colombia 1986
El Salvador 1986
Guatemala 1986
Paraguay 1986
Peru 1986
Suriname 1985 and 1988
Special Rapporteur on States of Emergency:
1987 - E/CN.4/Sub.2/1987/19 & Rev.1 & Add.1 & Add.2
1988 - E/CN.4/Sub.2/1988/18 & Add.1
1988 - E/CN.4/Sub.2/1988/30 & Add.1 &.2/Rev.1
1989 - E/CN.4/Sub.2/1989/30
Special Rapporteur on Summary or Arbitrary Executions:
1983 - E/CN.4/1983/16 and Add.1
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1984 - E/CN.4/1984/29
1985 - E/CN.4/1985/17
1986 - E/CN.4/1986/21
1987 - E/CN.4/1987/20
1988 - E/CN.4/1988/22
The following Latin American states have been accused of commit-
ting extra-legal executions: Argentina, Brazil, Chile, Colombia, El Salva-
dor, Guatemala, Honduras, Paraguay, Peru and Suriname.
Special Rapporteur on Torture:
A) 1st report, E/CN.4/1986/15 mentioned Chile, El Salvador,
Guatemala, Ecuador, and Honduras.
B) The Commission on the Status of Women has 32 members.
It issues an annual report as a Supplement to ECSOR. Its own doc-
uments appear in the E/CN.6/- series. Its annual report contains in-
formation received from the Inter-American Commission on
Women. The Commission has a Working Group on Communications
on the Status of Women. Its reports will be in the E/CN.6/ series.
C) The Committee on the Elimination of Discrimination
Against Women is a 23 member body which issues reports in the
ECSOR series, and in the CEDAW/C/- series. It considers country
reports and makes reports.
Reports Considered:
Colombia 1987
Ecuador 1986
El Salvador 1986
Uruguay 1988
Venezuela 1986
Report Issued:
Mexico CEDAW/C/5/Add. 1-13/1983
D) The Committee on Economic, Social and Cultural Rights
was established in 1987 as a successor to the former Sessional Work-
ing Group on the Implementation of the 1966 International Cove-
nant on Economic, Social and Cultural Rights. The work of the ses-
sional working group is discussed in the following article:
"Implementation of the International Covenant on Economic, Social
and Cultural Rights: ECOSOC Working Group," No. 27 Int'l Comm.
Jur. Rev. 26 (December 1981). The committee has 18 expert mem-
bers. The following articles discuss the work of the committee: Al-
ston, P. "Out of the Abyss: The Challenges Confronting the New
U.N. Committee of Economic, Social and Cultural Rights," 9 Hum.
Rts Q. 332-381 (1987); Alston, P. and Simma, B. "The First Session
of the U.N. Committee on Economic, Social and Cultural Rights,"
VOL. 19:1
HUMAN RIGHTS RESEARCH
81 Am. J. Int'l L. 747 (1987); Alston, P. and Simma, B. "Second
Session of the U.N. Committee on Economic, Social and Cultural
Rights," 82 Am. J. Int'l L. 603 (1988); and, "U.N. Committee on
Economic, Social and Cultural Rights," Int'l Comm. Jur. Rev. 33-39
(June 1989); and "Symposium: The Implementation of the Interna-
tional Covenant on Economic, Social and Cultural Rights," 9 Hum.
Rts Q. 121-286 (1987).
Sessional Working Group:
Report E/1979/64
Report E/1980/60
Report E/1981/64
Report E/1982/56
Report E/1983/41
Report E/1984/83
Report E/1985/18
Report E/1986/49
Committee on Economic, Social and Cultural Rights:
Report 1987 ESCOR Supp. (No.17), E/1987/28
Report 1988 ESCOR Supp. (No. 4), E/1988/14
Chile 1987
PART IV: SELECTED PUBLICATIONS ON HUMAN RIGHTS IN LATIN AMERICA
SINCE 1980
This is not a comprehensive bibliography to Latin American human
rights literature. It is merely a guide to some of the materials issued since
1980 which may be of interest to researchers. In particular, it does not list
many of the shorter publications of the many groups that publish materi-
als in this area. The catalogs of the Lawyers Committee for Human
Rights, the Americas Watch Committee, and the Washington Office on
Latin America and the International Commission of Jurists contain nu-
merous other citations. The Human Rights Internet Reporter is the best
single source for citations in this area. Naturally, the researcher should
utilize all of the standard bibliographic sources mentioned at the begin-
ning of this article for in-depth research.
A. Bibliographies
While only the first, third and forth items below are primarily concerned
with Latin America, the other items have sections on Latin America or
the OAS.
Comision para La defensa de Derechos Humanos en Centroameri-
cana. Documentos Sobre Derechos Humanos en Centroamerica. In-
formacion y Documentacion No. 1. San Jose: CODEHUCA, 1987.
This is a bibliography prepared by CODEHUCA focused on Central
America.
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Friedman, Julian R. and Marc I. Sherman. Human Rights: An In-
ternational and Comparative Law Bibliography. Westport, Conn.:
Greenwood Press, 1985.
Hartness-Kane, Ann. Human Rights In Latin America. Austin,
Texas: Benson Latin American Collection, General Libraries, Uni-
versity of Texas at Austin, 1985, 1987.
Human Rights in Latin America, 1964-1980. Washington, D.C.: His-
panic Division, Law Library of Congress; Latin American Studies
Association, 1983.
Martin, J. Paul. Human Rights: A Topical Bibliography. Boulder,
CO: Westview Press, 1983.
Stanek, Edward. A Bibliography of Selected Human Rights Bibliog-
raphies, Documentary Compilations, Periodicals, Reports and Ref-
erence Books Essential for the Study of International and Compar-
ative Law of Human Rights. Monticello, Ill.: Vance Bibliographies,
1987.
Vincent-Daviss, Diana, ed. Bibliography of Human Rights: A Col-
lection of Bibliographies and Research Resources. Dobbs Ferry,
NY: Oceana, (forthcoming 1990).
B. Periodicals
Listed here are a few periodicals which are published in Latin
America or which publish significant articles dedicated to human rights
materials on or from Latin America.
Andean Newsletter. Lima, Peru: Andean Commission of Jurists,
[19-].
Boletin. Mexico City: Academia Mexicana de Derechos Humanos,
1988-.
Boletin Informativo. San Jose, Costa Rica: Instituto Interamericano
de Derechos Humanos, 1985-.
Estudios Centroamericanos. San Salvador: Universidad Cen-
troamericano Jose Simeon Canas, [19-].
Human Rights Internet Reporter. Cambridge, Mass.: Human Rights
Internet, Harvard Law School, 1981-. This is probably the best
source in English for information on the activities of the NGOs and
the grass-roots organizations in Latin America.
Human Rights Law Journal. Kehl am Rhein, Federal Republic of
Germany; Arlington, VA: N.P. Engel, 1979-. This publication re-
prints the Decisions and Advisory Opinions of the Inter-American
Court of Human Rights. It also reprints OAS General Assembly
Resolutions and documents of the Inter-American Commission on
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Human Rights. This is the best source available for the official docu-
ments of the organizations in the international human rights regime
without subscribing to their publications.
Human Rights Quarterly. Baltimore, Maryland: Johns Hopkins
University Press, 1981-. This journal has published a number of ar-
ticles dealing with human rights questions in Latin America.
Paz & Justicia. Montevideo, Uruguay: Servicio de Paz y Justicia,
1985-. Continues Sumario de Derechos Humanos.
Revista Chilena de Derechos Humanos.
Revista IIDH. San Jose, Costa Rica: Instituto Interamericano de
Derechos Humanos, 1985-. Reviews human rights activities by the
international governmental organizations, with a concentration on
the countries and instrumentalities of the OAS. Has a bibliography
of books, articles and documents in each issue.
Revista Latinoamericana de Derechos Humanos. Lima, Peru: Red
Latinoamericana de Abogados Catolicos, 1988-.
C. Newspapers
Listed are major newspapers in Latin America. While they do not
directly concern human rights, they report the public record of day-to-
day activities which indicate the degree of respect accorded to human
rights norms in each country.
1. Argentina
La Nacion. Buenos Aires.
La Prensa. Buenos Aires.
2. Bolivia
El Diario. La Paz.
Presencia. La Paz.
3. Brazil
0 Estado de Sao Paulo. Sao Paulo.
Jornal do Brasil. Rio de Janeiro.
4. Chile
El Mercurio. Santiago.
5. Colombia
El Tiempo. Bogata.
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6. Costa Rica
La Nacion. San Jose.
7. Guatemala
Diario de Centro America. Guatemala City.
El Imparcial. Guatemala City.
Servicio de Recortes Seleccionados. Guatemala: Infopress Cen-
troamericana, 1983-. This is a newspaper clipping service which cov-
ers all of Central America.
8. Mexico
Excelsior. Mexico City.
El Nacional. Mexico City.
9. Peru
La Prensa. Lima.
10. Uruguay
El Dia. Montevideo.
11. Venezuela
El Nacional. Caracas.
PART V: BIBLIOGRAPHIES OF SELECTED PUBLICATIONS AND ARTICLES ON
HUMAN RIGHTS IN LATIN AMERICA SINCE 1980
A. Regional
1. Latin America
a. Books
American Center of P.E.N. Freedom to Write Committee. Latin America,
the Freedom to Write: A Report. [New York] : The Center, 1980.
Asociacion Latinoamericana para los Derechos Humanos (ALDHU).
America Latina: Situaciones Criticas. [s.1.]: ALDHU, 1985.
Asociation Latinoamericana para los Derechos Humanos (ALDHU).
Derechos Humanos en America Latina: Temas y Debates. Quito:
ALDHU, 1988.
Buergenthal, Thomas, Robert Norris, and Dinah Shelton. Protecting
Human Rights in the Americas: Selected Problems. 2nd ed. Kehl, Fed-
eral Republic of Germany; Arlington, VA: Engel, 1986.
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Camargo, Pedro Pablo. La Proteccion Juridica de los Derechos Humanos
y de la Democracia en America; los Derechos Humanos y el Derecho In-
ternacional. Prologo del Dr. Luis Recasens Siches. [1. ed.]. Mexico, Edito-
rial Excelsior, 1960.
Carrio, Genero R. El Sistema Americano de Derechos Humanos. Buenos
Aires: Editorial Universitaria de Buenos Aires, 1987.
Centro de Estudios Constituciones. Seccion de Documentacion Cientifica.
El Proyecto de Ombudsman para America Latina. Caracas: El Centro,
1986.
COHA Human Rights Report. Washington: Council on Hemispheric Af-
fairs, 1985-. Continues Human Rights In Latin America.
Crahan, Margaret E., ed. Human Rights and Basic Needs in the Ameri-
cas. Washington, D.C.: Georgetown University Press, 1982.
Democracy and Dictatorship in Latin America. New York: H.W. Wilson,
1981.
Derechos Humanos en America Latina. la ed. Bogota: Ediciones Interna-
cionales, Asociacion Latinoamericana para los Derechos Humanos,
ALDHU, Instituto Latinoamericano de Investigaciones Sociales, ILDIS,
1981.
Los Derechos Humanos Hoy en Latinoamericana: Las Declaraciones y
Documentos de la Iglesias Latinoamericanas, de la Iglesia Universal y
de las Naciones Unidas. 3a ed. Lima: Centro de Proyeccion Cristiana,
1980.
Diaz-Mueller, Luis. America Latina, Relaciones Internacionales y Der-
echos Humanos. [s.l.]:Fondo Cultura Econ., 1986.
Dounce, Teresa Valvida. Derechos Indigenas, Mujeres y Discriminacion
en America Latina. Lima: Centro de Investigacion y Promocion Amazon-
ica, 1987.
Fix-Zamudio, Hector. Latinoamerica: Constitucion, Proceso y Derechos
Humanos. la ed. Mexico: UDUAL: M.A. Porrua, 1988.
Foxley-Rioseco, Felipe and Jorge Rodriguez-Grossi. Los Derechos Eco-
nomico-Sociales del Hombre. Santiago de Chile: Instituto Chileno de Es-
tudios Humanisticos, 1986.
Fruehling-Ehrlich, Hugo., ed. Represion Politica y Delensa de los Der-
echos Humanos. Santiago de Chile: Centro de Estudios Sociales Ltda.,
1986.
Garcia-Bauer, Carlos. Los Derechos Humanos en America. Guatemala
City: Tipographia Nacional, 1987.
Gros Espiell, Hector. El Derecho Internacional de los Refugiados y el
Articulo 22 de la Convencion Americana Sobre Derechos Humanos. San
Remo: Instituto Internacional de Derecho Humanitario, 1987.
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Gros-Espiell, Hector. Los Derechos Economicos, Sociales y Culturales en
el Sistema Interamericano. San Jose, Costa Rica: Libro Libre, 1986.
Gros-Espiell, Hector. La Organizacion Internacional del Trabajo y los
Derechos Humanos en America Latina. [s.l.]: Ed. Univ. Buenos Aires,
1986.
Grupo de Trabajo Contra la Tortura: Comision Internacional de Juristas
y Comite Suizo Contra la Tortura. Tortura: Su Prevencion en las Ameri-
cas: Visitas de Control a las Personas Privadas de Libertad. Montevideo:
Editorial M.B.A., 1987.
Guerrero, Fernando Jose Cardenas and Mauricio Javerian Bustamente.
El Sistema Interamericano de Derechos Humanos. Bogata: s.n., 1985.
Haba, Enrique, redactor general. Tratado Basico de Derechos Humanos:
Con Especial Referencia al Derecho Constitucional Latinoamericano y
al Derecho Internacional: Examen Realista-Critico. San Jose, Costa
Rica: Editorial Juricentro, 1986.
Hennelly, Alfred and John Langan, eds. Human Rights in the Americas:
The Struggle for Concensus. Washington, D.C.: Georgetown University
Press, 1982.
Human Rights and Basic Needs in the Americas. Washington: Ge-
orgetown University Press, 1982.
Human Rights and Scientific Cooperation: Problems and Opportunities
in the Americas. Washington: Clearinghouse on Science and Human
Rights, AAAS Committee on Scientific Freedom and Responsibility, 1981.
Human Rights in the Americas. Washington, D.C.: Inter-American Com-
mission on Human Rights, Organization of American States, 1984.
Kokott, Juliane. Das Interamerikanische System zum Schutz der Men-
schenrechte = The Inter-American System For the Protection of
Human Rights. Berlin; New York: Springer Verlag, 1986.
Lavina, Felix. Sistemas Internacionales de Proteccion de los Derechos
Humanos. Buenos Aires: Depalma, 1987.
Lernoux, Penny. Cry of the People: The Struggle for Human Rights in
Latin America-The Catholic Church in Conflict with U.S. Policy. Balti-
more: Penguin, 1982.
Mayorga Lorca, Roberto. Anerkennung und Gewahrleistung wirtschaf-
tlicher und sozialer Aspekte der Menschenrechte in Lateinamerika. [S.1.
s.n.], 1982.
Medina Quiroga, Cecilia. The Battle of Human Rights: Gross, Systematic
Violations and the Inter-American System. Utrecht: NISER, 1987.
Die Menschenrechte in Lateinamerika. Zurich: Komitee zur Verteidigung
der Chilenischen Kultur, 1981.
VOL. 19:1
HUMAN RIGHTS RESEARCH
Muller, Luis Diaz. America Latina: Relaciones Internacionales y Der-
echos Humanos. Mexico, D.F.: Fondo de Cultura Economica, 1986.
Quiroga, Cecilia Medina. The Battle for Human Rights: Gross, System-
atic Violations and the Inter-American System. Dordrecht; Boston: M.
Nijhoff, 1988.
Russell Tribunal on Repression in Brazil, Chile, and Latin America (2nd:
1974-1975: Rome, Italy and Brussels, Belgium). Repression in Latin
America: A Report on the First Session of the Second Russell Tribunal,
Rome, April 1974. Nottingham: Bertrand Russell Peace Foundation for
Spokesman Books, 1975.
Solari Yrigoyen, Hipolito. Los Anos Crueles. la ed. Buenos Aires:
Bruguera, 1983.
Stover, Eric and McClesky, Kathie, preparers. Human Rights and Scien-
tific Cooperation: Problems and Opportunities in the Americas. Wash-
ington, D.C.: Clearinghouse on Science and Human Rights, AAAS Com-
mittee on Scientific Freedom and Responsibility, 1981.
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York, NY; Washington, D.C.: Americas Watch Committee, 1985.
Coloquio Sobre Uruguay y Paraguay: la Transicion del Estado de Ex-
cepcion a la Democracia (1984: Buenos Aires, Argentina) Coloquio Sobre
Uruguay y Paraguay-la Transicion del Estado de Excepcion a la
Democracia: Ciudad de Buenos Aires, Centro Cultural San Martin, 27 al
30 de Setiembre de 1984. Montevideo: Ediciones de la Banda Oriental,
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Norris, R.E. and Reiton, P.D. "Suspension of Guarantees: A Comparative
Analysis of the American Convention on Human Rights and the Constitu-
tions of the States Parties," 30 Am. U.L. Rev. 189-223 (1980).
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"Derechos Economicos, Sociales y Culturales en el Sistema Interameri-
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the Organization of American States: 25 Years of Evolution and En-
deavor," 1985 German Yrbk Int'l L. 65-87 (1986). [also in 19 Boletin
Mexicano de Derecho Comparado 569-592 (no. 56, 1986)].
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Americana Sobre Derechos Humanos en las Opiniones Consultivas de la
Corte Interamericana de Derechos Humanos," 7 Revista IIDH 43-68
(1988).
9. Inter-American Convention Human Rights
"The American Convention on Human Rights: Potential Defects and
Remedies," 19 Tex. Int'l L.J. 139-159 (1984).
"The American Convention on Human Rights: Toward Uniform Interpre-
tation of Human Rights Law," 6 Fordham Int'l L.J. 610-35 (1982/83).
de Arachaga, Eduardo Jimenez. "La Convencion Interamericana de Der-
echos Humanos como Derecho Interno," 7 Revista IIDH 25-42 (1988).
Bunge, C.A. and D.C. Bunge. "The San Jose de Costa Rica Pact and the
Calvo Doctrine," 16 Lawyer of the Americas 13-52 (1984).
Chueca-Sancho, A.G. "Derechos Humanos Protegidos en la Convencion
Americana de San Jose de 1969," 32 Revista Espanola de Derecho Inter-
nacional 33-79 (1980).
Frowein, J.A. "The European and the American Conventions on Human
Rights - A Comparison," 1 Hum. Rts L.J. 44-65 (1980).
Garcia-Bauer, C. "Convencion Americana Sobre Derechos Humanos," pp.
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This list is by no means comprehensive, as shown by the publications
of the Human Rights Internet, specifically its Human Rights Directory:
Latin America, Africa, Asia (Washington, D.C.: HRI, 1981) and North
American Human Rights Directory, 3rd ed. (Washington, D.C.: HRI,
1984). The HRI is now in the process of publishing a massive compilation
of Latin American human rights groups: Human Rights Directory: Latin
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1. General
ACADEMIA DE HUMANISMO CRISTIANO
Ismael V. Vergara 348 Of. 102
Santiago, Chile
AMERICAS WATCH COMMITTEE
36 West 44th Street
New York, NY 10036
ANN ARBOR COMMITTEE FOR HUMAN RIGHTS IN LATIN
AMERICA
Box 7426
Ann Arbor, Mich. 48107
BUREAU DE DEFENSE DES DROITS DE L'HOMME.
SECTION AMERIQUE LATIN
CCP 4088 87
Paris, France
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CENTER FOR INFORMATION ON LATIN AMERICA
Box 576
Station N
Montreal 129, Que., Canada
CENTER FOR INTER-AMERICAN RELATIONS.
COMMISSION ON U.S. LATIN RELATIONS
680 Park Ave.
New York, N.Y. 10021
CENTER FOR INTERCULTURAL DOCUMENTATION
Apdo. 479
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c/o 59a Church St.
Old Isleworth
Middlesex TW7 6BE, United Kingdom
CENTRAL AMERICAN REPORT INFORPRESS
CENTROAMERICANA
9 Calle 3-19
Zona 1
Ciudad de Guatemala, Guatemala
CENTRO DE DOCUMENTACION LATINO AMERICANA
14 Rue du Val de Grace
75005 Paris, France
COLUMBIA UNIVERSITY. CENTER FOR THE STUDY OF
HUMAN RIGHTS
704 International Affairs Bldg.
New York, N.Y. 10027
COMISION CENTROAMERICANA PARA LA DEFENSA DE
LOS DERECHOS HUMANOS
Apdo. No. 49
Guadalupe Gocicochea, Costa Rica
COMITE CHRETIEN POUR LES DROITS HUMAINS EN
AMERIQUE LATINE
Montreal, Quebec, Canada
COMMISSION FOR INTERNATIONAL DUE PROCESS OF
LAW AND WORLD HABEAS CORPUS
105 W. Adams St.
Chicago, Ill. 60603
COMMITTEE FOR THE DEFENSE OF HUMAN RIGHTS IN
THE SOUTHERN CONE
Avenida Higienopolis 890
01238 Sao Paulo, S.P., Brasil
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COUNCIL ON HEMISPHERIC AFFAIRS (COHA)
1735 New Hampshire Ave., NW
Washington, D.C. 20009
INTER-AMERICAN ASSOCIATION FOR DEMOCRACY AND
FREEDOM
20 West 40th St.
New York, N.Y. 10018
INTER-AMERICAN BAR FOUNDATION
1819 H St., NW
Washington, D.C. 20006
INTER-AMERICAN COMMISSION ON HUMAN RIGHTS, OAS
1725 I St., NW
Washington, D.C. 20006
INTER-AMERICAN FOUNDATION
1515 Wilson Blvd.
Rosslyn, VA 22209
INTER-CHURCH COMMITTEE ON HUMAN RIGHTS IN
LATIN AMERICA
201-40 St. Clair Ave., E.
Toronto, Ont., Can. M4T 1M9
JOINT WORKING GROUP FOR REFUGEES FROM LATIN
AMERICA
21 Star St.
London W2 1QB, United Kingdom
LATIN AMERICA BUREAU
Box 134
London NW1 4JY, United Kingdom
LATIN AMERICA RESEARCH UNIT
Box 673 Adelaine St.
Toronto 1, Ont., Canada
LATIN AMERICAN DOCUMENTATION CENTER
1312 Massachusetts Ave., NW
Washington, D.C. 20005
LATIN AMERICAN STUDIES ASSOCIATION
Institute of Latin American Studies
University of Texas
Austin, Tex. 78712
LETELIER-MOFFIT FUND FOR HUMAN RIGHTS
1901 Q St., NW
Washington, D.C. 20009
NETWORK
1029 Vermont Ave., NW.
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Washington, D.C. 20005
NORTH AMERICAN CONGRESS ON LATIN AMERICA
P.O. Box 57 Cathedral Station,
New York, NY 10025
SECRETARIADO LATINOAMERICANO DE DERECHOS
HUMANOS
Apdo. 8066
Caracas 104, Venezuela
TUCSON COMMITTEE FOR HUMAN RIGHTS IN LATIN
AMERICA
P.O. Box 42621
Tucson, AZ 85733
UNITED STATES COMMITTEE ON LATIN AMERICA
853 Broadway, Suite 414
New York, N.Y. 10003
WASHINGTON OFFICE ON LATIN AMERICA
110 Maryland Ave.
Washington, D.C. 20002
2. Indians
INDIAN LAW RESOURCE CENTER
1101 Vermont Ave., NW.
Washington, D.C. 20005
INDIGENA
Box 4073
Berkeley, Calif. 94704
INDIGENOUS MINORITIES RESEARCH COUNCIL
2-22 Hepburn Road
St. Paul's, Bristol 2, United Kingdom
INSTITUTE FOR THE DEVELOPMENT OF INDIAN LAW
927 15th St., NW
Washington, D.C. 20005
INTERNATIONAL INDIAN TREATY COUNCIL
777 United Nations Plaza, Rm. 10-F
New York, N.Y. 10017
INTERNATIONAL WORKING GROUP FOR INDIGENOUS
AFFAIRS
Copenhagen, Denmark
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ORGANIZATION OF AMERICAN STATES.
INTER-AMERICAN INDIGENOUS INSTITUTE
Ninos Heroes No. 139
Mexico 7, D.F., Mexico
3. Political Prisoners
CANADIAN COMMITTEE FOR JUSTICE TO LATIN
AMERICAN POLITICAL PRISONERS
Box 128
Station 0
Toronto 16, Ont., Canada
U.S. COMMITTEE FOR JUSTICE FOR POLITICAL PRISON-
ERS IN LATIN AMERICA
853 Broadway, Rm. 414
New York, NY 10003
4. Argentina
ARGENTINE COMMISSION FOR HUMAN RIGHTS
Box 2635
Washington, D.C. 20013
ASSAMBLEA PERMANENTE POR LOS DERECHOS HUMA-
NOS. ARGENTINA
Parana 638, 2 Piso
Domicilio Postal: Caja Correo 52, Sucursal 2
1089 Buenos Aires, Argentina
CENTRO DE DOCUMENTACION E INFORMACION SOBRE
DERECHOS HUMANOS EN ARGENTINA
Casilla de Correo, Correo Central, 1000
Buenos Aires, Argentina
CHICAGO COMMITTEE FOR HUMAN RIGHTS IN
ARGENTINA
22 E. Van Buren, 5th Floor
Chicago, Ill. 60605
COMISION ARGENTINA POR LOS DERECHOS HUMANOS
61 Rue Meslay
75003 Paris, France
COMISION DE FAMILIARES DE DESAPARECIDOS POR
RAZONES POLITICAS
Corrientes 1785, 5 Piso "J"
1042 Buenos Aires, Argentina
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COMISION DE SOLIDARIDAD CON LOS FAMILIARES DE
LOS DETENIDOS Y DESAPARECIDOS
76 Rue de la Verrerie
75004 Paris, France
COMMITTEE FOR HUMAN RIGHTS IN ARGENTINA
1 Cambridge Terrace
London NW1 4JL, United Kingdom
COMMITTEE FOR THE DEFENSE OF HUMAN RIGHTS
IN ARGENTINA
Box 335
Port Credit Station, L5G 4L8, Ont., Canada
FORO POR EL RESPETO DE LOS DERECHOS
HUMANOS EN ARGENTINA
29 Rue Descartes
75005 Paris, France
MOVIMIENTO ECUMENICO POR LOS DERECHOS
HUMANOS
Yerbal 2451
Buenos Aires, Argentina
PERMANENT ASSEMBLY FOR HUMAN RIGHTS IN
ARGENTINA
Parana 638, 2 Piso
Buenos Aires, Argentina
WASHINGTON COMMITTEE FOR HUMAN RIGHTS IN
ARGENTINA
Box 19102
Washington, D.C. 20002
5. Bolivia
ARZOBISPADO DE SANTIAGO. VICARIA DE LA
SOLIDARIDAD
Casilla 1361
La Paz, Bolivia
BOLIVIA COMMITTEE FOR HUMAN RIGHTS
c/p 5 Jolley Way
Cambridge, United Kingdom
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6. Brazil
COMISSAO PONTIFICIA JUSTICA E PAZ.
COMISSAO ARQUIDIOCESANA DOS DIREITOS
HUMANOS E DOS MARGINALIZADOS.
SECRETARIADO JUSTICA E NAO-VIOLENCIA
a/c Mitra Arquidiocesana
C.P. 30405
01238 Sao Paulo, Brasil
7. Chile
AUSTIN COMMITTEE FOR HUMAN RIGHTS IN CHILE
2204 San Gabriel
Austin, Tex. 78705
CHILE COMMITTEE FOR HUMAN RIGHTS
1901 Que St., NW
Washington, D.C. 20009
CHILE COMMITTEE FOR HUMAN RIGHTS. ENGLAND
1 Cambridge Terrace
London NW1 4JL, United Kingdom
CHILE LEGISLATIVE CENTER
201 Massachusetts Ave., NE.
Washington, D.C. 20002
COMITE DE DEFENSA DE LOS DERECHOS HUMANOS
DE CHILE
Ricardo Santa Cruz 630
Santiago, Chile
INTERNATIONAL COMMISSION OF ENQUIRY INTO THE
CRIMES OF THE MILITARY JUNTA IN CHILE
Secretariat
Bulevardi 13A
SF-00120 Helsinki 12, Finland
OFFICE FOR POLITICAL PRISONERS AND HUMAN RIGHTS
IN CHILE
P.O. Box 40605
San Francisco, CA 94140
8. Colombia
ASSOCIACION COLOMBIANA PRO-DERECHOS HUMANOS
Ministerio de Justicia
Apdo. Aereo 16985
Bogota, D.E., Colombia
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CENTRO DE INFORMACION DE LAS NACIONES UNIDAS
PARA COLOMBIA, ECUADOR Y VENEZUELA
Calle 10, No. 3-61
Bogota, Colombia
COMISION COORDINADORA PARA LA DEFENSA DE
DERECHOS HUMANOS
Avenida 25c No. 420
Bogota, Colombia
9. El Salvador
COMISION DE DERECHOS HUMANOS
17a Calle Oriente
112 San Salvador, El Salvador
COMISION DE DERECHOS HUMANOS DE EL SALVADOR/
EL SALVADOR HUMAN RIGHTS COMMISSION
Oak Park, Illinois
COMMITTEE AGAINST VIOLATIONS OF HUMAN RIGHTS
IN EL SALVADOR
Box 759, Old Chelsea Station
New York, NY 10011
10. Mexico
HABEAS
Apdo. 27-041
Mexico 7, D.F., MIexico
11. Nicaragua
COMISION PERMANENTE DE DERECHOS HUMANOS DE
NICARAGUA
4 cuadras al sur de Cine Cabrera
20 varas abajo, casa no. 608
Apdo. 4234
Managua, Nicaragua
COMMITTEE ON HUMAN RIGHTS FOR NICARAGUA
1934-3 Rosemary Hills Dr.
Silver Spring, MD 20919
12. Panama
CENTRO DE ESTUDIOS Y ACCION SOCIAL
Apdo. 6-133
El Dorado, Panama
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PANAMANIAN COMMITTEE FOR HUMAN RIGHTS
607 G Street, SW
Washington, D.C. 20024
13. Paraguay
COMITE PARAGUAYO PARA LA DEFENSA DE LOS
DERECHOS HUMANOS
Nuestra Senora de Asuncion 870
Asuncion, Paraguay
COMMITTEE FOR HUMAN RIGHTS IN PARAGUAY
c/o Box 82
London E2 9DS, United Kingdom
PARAGUAY COMMITTEE FOR HUMAN RIGHTS
15 Burford Gardens
London N13 4LR, United Kingdom
PARAGUAY WATCH
P.O. Box 21061
Washington, D.C. 20009
14. Peru
ASAMBLEA PERMANENTE POR LA DEFENSA DE LOS
DERECHOS HUMANOS. PERU
Avenida Uruguay 335
Lima, Peru
CENTRO DE ESTUDIOS Y PROMOCION DEL DESARROLLO
Avenida Salaverry 1945
Lima 14, Peru
15. Uruguay
COMMITTEE FOR HUMAN RIGHTS IN URUGUAY
c/o 1 Cambridge Terrace
London NW1 4JL, England
SECRETARIAT INTERNATIONAL DE JURISTES POUR
L'AMNISTIE EN URUGUAY
11 Rue Jean de Beauvais
75005 Paris, France
URUGUAY INFORMATION PROJECT
110 Maryland Ave., NE
Washington, D.C. 20002
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CONCLUSION
This research has dealt extensively with the legal publications con-
cerning Latin America and Human Rights since 1980. The compiler origi-
nally intended to identify all items produced by international organiza-
tions dealing with the topic, but human rights literature on Latin
America reflects an immature field which has yet to adopt consistent cita-
tion practices. This lack of citation, particularly with regard to the annual
reviews of the activities of the OAS and the U.N., makes it extremely
difficult for the researcher to locate specific materials. Hopefully, this re-
search helps to rectify that problem in part, though all citations here are
not complete.
Inherent in writing articles on human rights topics is the belief that
human rights law is a subject worthy of serious study. If a legal regime of
human rights law is to develop in the common law jurisdictions, authors
should strive to provide complete citations to the materials referenced.

BOOK REVIEW
The Law and Practice of Precontractual
Documents
REVIEWED BY DAVID K. SCHOLLENBERGER*
LAKE, RALPH B., and DRAETTA, UGO, LETTERS OF INTENT
AND OTHER PRECONTRACTUAL DOCUMENTS - COMPARA-
TIVE ANALYSIS AND FORMS. Butterworth Legal Publishers, Salem,
New Hampshire, (1990), ISBN 0-8806-3230-5, 276 pp.
This book, an outstanding treatise on the law and practice of precon-
tractual documents such as letters of intent, heads of agreement and
memoranda of understanding, answers a long-standing need. Although in
the past years several law review articles have been written on various
aspects of letters of intent and other pre-contractual instruments, no sin-
gle work has so comprehensively examined and compared their legal ef-
fect and use under U.S. and English common law and major civil law
jurisdictions of Europe.1 This is surprising because as the authors make
clear, the use of letters of intent has increased dramatically in recent
years as transactions have become more complex and more international.
In addition to an exhaustive review of legal authority, the book is of great
value to the practitioner in providing practical advice for drafting letters
of intent. The book includes superb appendices with examples of letters
of intent and model forms.' The text is highly readable, interesting
throughout, and even occasionally humorous. Both authors have exten-
sive practical experience with letters of intent. Ralph Lake is currently
Vice President and General Counsel of Homewood Suites, Inc., a new
subsidiary of Holiday Corporation. Prior to that he was Legal Counsel in
Europe, the Middle East and Africa for Holiday Inns International in
London. He holds an L.L.M. from the London School of Economics and
has previously published on letters of intent.' Ugo Draetta is Interna-
* Assistant International Counsel, Prime Computer, G.m.b.H. International Business
Unit, Munich, Germany.
1. The laws of France, Italy and West Germany are discussed.
2. Forms include a model for a letter of intent, an authorization agreement, a contract
to negotiate, a letter exclusivity agreement and a confidentiality agreement.
3. See Lake, Letters of Intent: A Comparative Examination Under English, U. S.,
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tional Operations Counsel for the General Electric Company based in
London and is the former General Counsel of FIAT, an Italian car manu-
facturer. He teaches at the Catholic University of Milan and is the author
of numerous publications.
The book is divided into four sections. The first section introduces
the subject matter and explains the role of the letter of intent in modern
business transactions. It then identifies the different categories of pre-
contractual instruments."
The second section surveys the applicable contract law and treat-
ment of letters of intent under common law and civil law. The first two
chapters systematically examine the rules of contract formation and the
legal status of letters of intent in the U.S., U.K., France, Italy and Ger-
many.' The review is scholarly and thorough.
Enforcement of letters of intent as complete and final contracts, ei-
ther in whole or in part, is then considered.' The authors' comparative
treatment of single provisions in letters of intent for confidentiality, shar-
ing of expenses and best efforts to reach final agreement are particularly
interesting and important.
Two illustrative case studies are presented which emphasize the im-
portance of proper drafting of letters of intent, one pertaining to a trans-
action in common law and one in a civil law jurisdiction. The common
law case study is particularly interesting since it examines the well known
case Texaco v. Pennzoil, and scrutinizes the document which resulted in
a multi-billion dollar judgment.7
The second section concludes with a comparison of doctrines impos-
ing pre-contractual liability on parties under common and civil law, such
as those requiring good faith negotiations and promissory estoppel, even
in the absence of a complete contract. Conditions in documents requiring
prior Board of Directors or government approvals have surprisingly dif-
ferent results in different jurisdictions."
French and West German Law, 18 GEo. WASH. J. INT'L L. & EcON. 331 (1984).
4. The book examines a number of classifications of instruments. For example, letters
of intent used to indicate seriousness of intention are called "assurance" letters of intent.
"Framework" letters of intent are instruments which set down rules for future negotiations.
"Memorialization" letters of intent are actual preliminary or partial agreements.
5. In general, civil law systems seek the true intent of the parties and rely less on fac-
tual analysis of the circumstances than common law systems.
6. It is also surprising how few appellate opinions have been written on enforceability
of letters of intent as contracts, even in the U.S., where they are used most frequently. One
of the most recent cases considering the law of New York is Arcadian Phosphates, Inc. v.
Arcadian Corporation, 884 F.2d 69 (2d. Cir. 1989). In that case, the Court of Appeals for the
Second Circuit found a Memorandum of Understanding did not constitute a contract for
sale of a phosphates business.
7. A copy of the memorandum of agreement signed between Pennzoil and Getty Oil is
included in the Appendices.
8. Civil law rules of contract formation prevent liability from arising for the failure of a
board of directors to give their approval. In contrast, a U.S. court has held that in the
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Particular problems arise when users of letters of intent are in differ-
ent countries.' The third section concerns special issues arising in trans-
national letters of intent. Such issues include special treatment of inter-
national letters of intent in different jurisdictions, choice of law and
choice of forum provisions in letters of intent.
The final section incorporates the wisdom of the previous sections in
a practical guide to drafting letters of intent. It emphasizes the need to
separate transactions into separate components, some of which should be
made enforceable and embodied in a separate agreement (e.g., confiden-
tial items, and those items which the parties do not wish to be enforced).
This section advises the reader how to avoid the most common problems
associated with drafting such instruments. One learns that form as well as
substance is important in drafting letters of intent; 1o proper form and
language to exclude contractual liability is given as well.
The Appendices are particularly useful, both in giving examples of
mistakes made in the past (e.g., the "hapless" Pennzoil v. Texaco Memo-
randum of Agreement) and in giving specific models for letters of intent
and related pre-contractual agreements.
This book is thorough, lucid and practical and can be strongly
recommended.
case of a contract to negotiate, an express reference to a party's board of directors approval
does not "defeat its obligations under the binding agreement merely by having its Board do
nothing." Teachers Insurance and Annuity Association v. Tribune Co., 670 F.Supp. 49
(S.D.N.Y. 1987).
9. For example, the authors point out the relative ease with which the Romanistic legal
systems, particularly the French legal system, find offers to be contracts could result in a
letter of intent issued from abroad being considered an offer.
10. To avoid contractual liability in a letter of intent, letter form is preferable in most
cases to a format that has the appearance and trappings of a contract. For example, use of
recitals and signature blocks, typically found in contracts, is discouraged.
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